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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW! 


ARTICLE I 


Name 


This Society shall be known as the American Society of International 
Law. 


ARTICLE II 
Object 


The object of this Society is to foster the study of International Law 
and promote the establishment of international relations on the basis of law 
and justice. For this purpose it will cooperate with other societies in this 
and other countries having the same object. 


ARTICLE III 


Membership 


Members may be elected on the nomination of two members in regular 
standing by vote of the Executive Council under such rules and regulations 
as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law? issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the dis- 
cretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 


1 The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Constitu- 
tion was adopted January 12, 1906. 

2See Amendments, Article II, p. xi. 
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honorary membership at any meeting of the Society on the recommendation 
of the Executive Council. Honorary members shall have all the privileges 
of membership but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 


The officers of the Society shall consist of a President, an Honorary 
President’, nine or more Vice-Presidents, the number to be fixed from time 
to time by the Executive Council, a Recording Secretary, a Corresponding 
Secretary and a Treasurer, who shall be elected annually, and of an Executive 
Council composed of the foregoing officers, ex officio, and twenty-four 
elected members, whose terms of office shall be three years, except that of 
those elected at the first election, eight shall serve for the period of one 
year only and eight for the period of two years, and that any one elected 
to fill a vacancy shall serve only for the unexpired term of the member in 
whose place he is chosen. No elected member of the Executive Council 
shall be eligible for reelection until the next annual meeting after that at 
which his term of office expires.‘ 

The Recording Secretary, the Corresponding Secretary, and the Treas- 
urer shall be elected by the Executive Council.4 The other officers of the 
Society shall be elected by the Society, except as hereinafter provided 
for the filling of vacancies occurring between elections. 

At every annual election candidates for all the offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee of five members of the Society previously appointed by the 
Executive Council, except that the officers of the first year shall be nominated’ 
by a committee of three appointed by the Chairman of the meeting at which 
this Constitution shall be adopted. 

All officers shall be elected by a majority vote of members present 
and voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 


Duties of Officers 


1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the Society 
his duties shall devolve upon one of the Vice-Presidents to be designated by 
the Executive Council. 

2. The Secretaries shall keep the records and conduct the correspond- 


3See Amendments, Article I, p. xi. 
‘See Amendments, Article III, p. xi. 
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ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to them. 

3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programmes therefor, shall appropriate money, shall appoint from 
among its members an Executive Committee and other committees and 
their chairmen, with appropriate powers, and shall have full power to issue 
or arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, 
and a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman who shall preside at 
its meetings in the absence of the President, and who shall also be Chairman 
of the Executive Committee. 


ARTICLE VI 


Meetings 

The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call 
of the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and special 
meetings of the Society and a majority vote of those present and voting 
shall control its decisions. 


ARTICLE VII 


Resolutions 


All resolutions which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of three 
members, be referred to the appropriate committee or the Council, and 
no vote shall be taken until a report shall been have made thereon. 
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ArTICcLE VIII 


Amendments 


This Constitution may be amended at any annual or special meeting 
of the Society by a majority vote of the members present and voting. But 
all amendments to be proposed at any meeting shall first be referred to the 
Executive Council for consideration and shall be submitted to the members 
of the Society at least ten days before such meeting. 


AMENDMENTS 


Article I* 


Article IV is hereby amended by inserting after the words “The officers 
of the Society shall consist of a President,”’ the words “‘an Honorary Presi- 
dent.” 

Article IT® 


Article III is hereby amended by striking out the word “ publications”’ 
in the third line of paragraph two, and inserting in lieu thereof the words 
‘‘ American Journal of International Law.” 


Article III? 


Article IV is hereby amended by omitting the words in brackets and 
inserting the words in italics: 

The officers of the Society shall consist of a President, an Honorary 
President, nine or more Vice-Presidents, the number to be fixed from time to 
time by the Executive Council, a Recording Secretary, a Corresponding 
Secretary, and a Treasurer, who shall be elected annually, and of an Execu- 
tive Council composed of the [President, the Vice-Presidents] foregoing 
officers, ex officio, and twenty-four elected members, whose terms of office 
shall be three years, except that of those elected at the first election, eight 
shall serve for the period of one year only and eight for the period of two 
years, and that any one elected to fill a vacancy shall serve only for the 
unexpired term of the member in whose place he is chosen. No elected 
member of the Executive Council shall be eligible for reelection until the nezt 
annual meeting after that at which his term of office expires. 

The Recording Secretary, the Corresponding Secretary, and the 
Treasurer shall be elected by.the Executive Council [from among its mem- 
bers]. The other officers of the Society shall be elected by the Society, 
except as hereinafter provided for the filling of vacancies occurring between 
elections. 


5 This amendment was adopted at the business meeting held April 24, 1909. 
$ This amendment was adopted at the business meeting held Aprjl 30, 1921. 
7 This amendment was adopted at the business meeting held April 29, 1922. 















SIXTEENTH ANNUAL MEETING 
OF THE 


AMERICAN SOCIETY: OF INTERNATIONAL LAW 


THE WasHINGTON HoreL, WasuHincTon, D. C. 
APRIL 27-29, 1922 


FIRST SESSION 
Thursday, April 27, 1922, 8.30 o’clock, p.m. 


The Society was called to order at 8.30 o’clock, by the Honorable Etrnv 
Root, President. 

The PresipentT. Ladies and gentlemen: During the first fifteen years 
of this Society it was the custom of the President to review the principal 
occurrences in the field of international law which had transpired during the 
preceding year, and to follow with a somewhat formal address. I confess 
myself unable to follow that process tonight. Events have been too tem- 
pestuous, and international affairs have been too largely outside of the field 
of international law. I shall proceed immediately, therefore, to some ob- 
servations upon the part played by international law in the recent Con- 
ference for the Limitation of Armament in Washington. 


INTERNATIONAL LAW AT THE ARMS CONFERENCE 


ADDRESS BY ELIHU Roor 
President of the Society 


The business of the recent Washington Conference on Limitation of 
Armament was to reach agreements which would bind the parties by con- 
tractural obligation, as distinguished from the obligations imposed by law. 
The agreements reached, whether expressed in treaties or in formal decla- 
rations, are not complicated and are easily understood. In two fields, 
however, the subjects treated were so far affected by rules of international 
law that to understand the full meaning and purpose of the provisions 
agreed upon, and the reasons why they received their present form, it seems 
desirable to consider the law in the light of which the agreements are to be 
read. 

One of these fields is covered by the treaties and resolutions relating to 
China and the formal declarations relating to Siberia. The other field is 
covered by the treaty and resolutions regarding submarines and other new 
agencies of warfare. 
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In the first instance, let me state the general nature of the Conference 
work as a whole. 

The Conference was called to deal with the limitation of armament. 
The special occasion for it was the apparent race of competition in the 
building of battleships and battle-cruisers on the part of Japan and the 
United States, a race in which Great Britain was about to enter under the 
imperative necessity of maintaining her ocean-borne food supply and pro- 
tecting her Far Eastern colonies and dominions. The original parties pro- 
posed were the five great naval Powers, actual or potential,—Great Britain, 
France, Italy, Japan and the United States. 

The condition of affairs in the continent of Europe made it plain very 
early that it would be impossible at that time and in that way to deal 
effectively with the subject of land armament, so that the work of the Con- 
ference was confined to its primary purpose of stopping the race of naval 
construction and limiting naval armament. At the outset of the Confer- 
ence the United States made a very drastic proposal not only to stop com- 
petition, but to destroy about forty per cent. of the existing strength of 
capital ships of the principal naval Powers, in such a way as to leave the 
relative proportions of naval strength unchanged, and that proposal was 
ultimately accepted and embodied in the principal treaty resulting from 
the Conference. 

Such proposals, however, do not carry themselves. Competition in 
armament results from national states of mind, distrust, apprehension of 
attack, a widespread belief that war is imminent, so that the peoples of the 
respective countries think in terms of war, prepare for war and reach a 
condition of thought and feeling in which it is natural for war to come. 
That state of mind must be disposed of if competition is to be really stopped. 
The nations concerned must cease to think in terms of war and must come 
to think in terms of peace. The object of having a conference is to effect 
such a change by friendly negotiation, explanation, doing away with mis- 
understanding, creating conviction of friendly intention and good faith, 
with the aid on appropriate occasions of friendly advice of third parties. 

The success of such a process in the Washington Conference was reg- 
istered in what is called the Four Power Treaty between Great Britain, 
France, Japan and the United States. I doubt if any formal treaty ever 
accomplished so much by doing so little. It provided that we should all 
respect rights, which we were bound to do already, and that if controversy 
arose about the Pacific islands (it was quite immaterial what islands), the 
parties should get together and talk it over, which was the very thing they 
were then doing in Washington. The consent of the Senate was not nec- 
essary to such an agreement. It merely arranged for following an ordinary 
form of diplomatic intercourse. The President had done the same thing 
at Algeciras and at The Hague and at the Conference of London without 
asking the consent of the Senate, and the Senate had ratified the conclu- 
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sions reached at those conferences. It was important, however, that the 
Senate should give its approval in this case’ because the instrument was a 
formal certificate to all the people of Japan and all the people of the United 
States and all the civilized Powers that the parties to the treaty had aban- 
doned their mutual distrust and had ceased to think about war with each 
other and had resumed relations of genuine friendship. That certificate 
and the truth that it represents incidentally made possible the abandonment 
of the Anglo-Japanese Alliance and made possible the treaty for the limita- 
tion of naval armament and dispelled one war cloud upon the horizon of a 
troubled world. 

The Four Power Treaty was not enough, however, standing by itself, 
to make the new condition stable without some treatment of the causes of 
irritation which had arisen and which might be apprehended upon the con- 
tinent of Asia. For the discussion of this subject, four other Powers having 
interests in the Far East,—Belgium, China, The Netherlands and Portugal, 
—also took part. 

These causes of irritation were incident to the contacts of western civ- 
ilization with the peculiar and widely different civilization of China. The 
character of the Chinese people commands admiration, respect and sym- 
pathy. It was a product of the life of a self-contained agricultural commu- 
nity occupying a vast territory and content with the conditions of peace 
and industry within their own limits. It was little adapted, however, to 
resist the thrust of western enterprise ranging the world for trade and the 
development of wealth. 

The report to the President by the American Delegation in the Confer- 
ence described this aspect of Chinese civilization in these words: 

The people of China are the inheritors of the oldest extant civiliza- 
tion of the world; but it is a civilization which has followed a course of 
development different from that of the West. It has almost wholly 
ignored the material, the mechanical, the scientific, and industrial mas- 
tery of natural resources, which has so characterized our Western civ- 
ilization in its later growth, and has led among us to the creation of an 
intricate industrial system. The spirit of Chinese civilization has, 
moreover, been pacific, and lacking in the consciousness of nationality 
as we understand that term. In its political aspects, the ideal of that 
civilization was to follow the principle of self-government by the family 
or guild to an extreme. The throne had imposed upon the people vir- 
tually no authority and exercised virtually no functions save to preserve 


order and to collect taxes for the maintenance of the throne as a symbol 
of national or racial unity. 


* * * * * * * * * * * * 


China, with its age-long devotion to a political ideal which scarcely 
involved the concept of a state, and which had afforded its people no 
experience of coordinated action for political ends, was slower to adapt 
itself to conditions arising out of what it regarded as the intrusion of 
the West. Even after it had ceased actually to oppose this intrusion, 
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it still sought to hold itself aloof and to carry on a passive resistance to 
the new influences which were at work. Against powerful, well-knit 
governments of the European type, strongly nationalistic, and in some 
instances availing themselves of military force, China could oppose 
only the will of a weak and loose-knit government, lacking even the 
support of a national self-consciousness on the part of its people. 
Against the organized industrial and commercial enterprises of the 
West, China had no similar organization to oppose, and no means of 
exploiting on any adequate scale the coveted latent wealth of the 
country. 


We should recall the fact that international law was originally a system 
of rules dictated by reason and convenience and accepted by the Christian 
nations of Europe for the regulation of their relations with each other, and 
that these nations, and these alone, constituted the community of nations 
created by the assumption of such obligations toward each other; that this 
community or family of nations was first enlarged to include Christian states 
which had grown up outside of Europe, consisting chiefly of the American 
states which had their origin in European colonization; that it was not 
until the Treaty of Paris of 1856 that any non-Christian state was admitted 
to the international family by the agreement of the great European Powers 
admitting Turkey ‘‘to participate in the advantages of public law and of 
the European concert.’’ The criterion of inclusion or exclusion was not 
at any time in reality religious. It rested upon the question whether a. 
given state had the degree or character of civilization necessary to enable 
its government and its people in every respect to understand and comply 
with the rules of international law as those rules had been developed in the 
family of Christian nations. It is plain that inability in this respect might 
result either from a low degree of civilization or from a different kind of 
civilization with different modes of thought and conceptions of right 
conduct. 

Accordingly Japan, for about forty years after she was open to inter- 
course with the western peoples, was not admitted to the family of nations, 
but the amazing facility with which she acquired an understanding of 
western ideas and adapted herself to the methods of what we, in the West, 
consider progress, led to her admission to full companionship under the law 
about twenty-five years ago, and she then became bound to obey and en- 
titled to assert the rules of international law, to control her intercourse 
with other members of the family. 

It is difficult to determine just how far China, Persia, Siam and some 
other states, having a civilization quite different from that of Europe and 
America, have been admitted to the family of the nations who are entitled 
to the benefits and subject to the obligations of international law. Cer- 
tainly China was not admitted to that circle during the early years when 
the conditions were created out of which the present difficulties have arisen. 
She was not then in a condition to comply with and probably her people 
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were in many respects wholly unable to understand the rules of interna- 
tional law. The reciprocal obligation which those rules involved could not 
exist and China, being unable to comply with the obligations of that law 
on her own part, had no right to insist upon the obligation against others. 
Her right was the moral right to be treated fairly and decently and her 
obligation was a moral obligation to treat others in the same way. It is 
also clear that a continuance of the same inability to perform international 
obligations has down to the present time prevented the full admission of 
China to the circle of states governed by international law, notwithstanding 
her inclusion in international conferences and regular diplomatic intercourse. 

The customary method for regulating intercourse between the peoples 
who are subject to international law and the peoples who are not subject 
to that law has long been to provide conventionally for such regulations as 
are absolutely necessary. The most striking of these arrangements is the 
establishment of extraterritorial jurisdiction under which the citizens of the 
outside Power are withdrawn from the jurisdiction of local tribunals and 
are entitled to have their rights tried by officials of their own country, 
primarily by the consuls of theirown country. This was the case in Turkey 
and it continued under the capitulations until the war of 1914. That kind 
of jurisdiction was provided for by our treaty of 1854 with Japan and gen- 
erally in the treaties between Japan and the other civilized Powers, and it 
continued until the year 1894. It was provided for by our treaty of 1844 
with China and still continues. We have created for the exercise of that 
jurisdiction in place of the consuls, the American court in China, a great 
and excellent court, which performs its duties most creditably. Similar 
treaties were made with China by the other western Powers. 

As a natural corollary to this assent to the right of the foreign nation 
to protect its own nationals by the action of its own officers, there is a gen- 
eral recognition of the special applicability to the country in which the ex- 
traterritorial jurisdiction is exercised of the rule under which outside countries 
may land troops in disturbed regions for the protection of their own nationals. 
That rule cannot be stated better than it was by Mr. Hill, in a letter by him 
as the Assistant Secretary of State, September 11, 1900. He says: 

Although in this reply it was convenient to limit the memorandum 
to the occasion of landing at a treaty port, it was not designed to forego 
the right, which this government has always held and which on occasion 
it has exercised in China and in other countries, to land forces and adopt 
all necessary measures to protect the life and property of our citizens 


whenever menaced by lawless acts which the general or local authority 
is unwilling or impotent to prevent. 


The most striking illustration of the application of this rule to China 
was in the Pekin expedition for the rescue of the legations from the Boxers 
in the year 1900. 

A third subject which has been customarily ‘regulated by treaty in such 
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countries has been trade. Ordinarily there has been first a refusal to per- 
mit trade, finally overcome by the pressure of the outside nations and 
yielded with an agreement limiting the places where trade could be carried 
on, and expressly stipulating what customs duties should be imposed. We 
made such a treaty with China in 1844 and there are outstanding some 
fifteen or sixteen such treaties. That with Great Britain was made eighty 
years ago, in 1842. 

A similar trade agreement involving stipulated tariff rates was included 
in our treaty of 1854 with Japan. 

The door having thus been opened in China, it was inevitable that 
individual enterprise should press on to secure opportunities for profitable 
development of the great wealth of that vast country. As there was no law 
in China to regulate such development, it naturally took the form of pressure 
for special concessions, and naturally the governments of the seekers for 
concessions backed up their citizens. After the war of 1895 between China 
and Japan had revealed the national weakness and governmental incapac- 
ity of China, the activity in seeking profitable concessions increased greatly, 
and there was much favoritism and corruption, much betrayal of the true 
interests of China on the part of her own officials, and much jealousy and 
ill-feeling between the competitors for concessions and between their respec- 
tive governments. It seemed as if China was in a fair way to be torn to 
pieces and divided between the contending Powers. In 1899 Mr. Hay 
undertook to put a stop to this process by his famous declaration of the 
‘“‘open door” policy, supplemented in 1900 by a declaration in favor of the 
preservation of China’s territorial and administrative integrity. To these 
he secured the assent of all the great Powers and they did doubtless retard 
the process. With the lapse of years, however, the rather informal assents 
of the Powers to these declarations came to be treated more and more as 
polite assurances rather than as binding obligations, and the danger in both 
its aspects, danger to China and danger to peace between the outside 
Powers, again became threatening. It was that double danger with which 
the Conference had to deal before the Four Power Treaty could be regarded 
as permanent and the naval treaty could be concluded. 

In the meantime the Chinese revolution of 1911 had overthrown the 
Manchurian dynasty and great numbers of the Chinese people, under the 
leadership of the younger generation, many of whom had been educated in 
the western countries and in Japan, had been making heroic efforts to es- 
tablish a competent and stable government. They were still in the stress 
of turmoil and conflict. The country was divided into separate groups of 
provinces under the control of local military chieftains, maintaining their 
own separate armies and frequently engaged in conflict with each other. 
The Pekin government had but little power and was quite unable to enforce 
its authority or make good its agreements throughout the greater part of 
the country. 
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Under the conventional arrangements with China there had developed 
a vast extent of beneficial trade and industry upon which multitudes of 
people in and out of China were dependent. It was evident that to attempt 
then to wipe out all the arrangements which I have described and put China 
immediately upon the footing of a full member of the society of nations 
unhampered in her trade, her administration and her maintenance of order, 
except by the rules of international law, would be futile and disastrous for 
there was no government in China competent to maintain trade, to admin- 
ister justice to foreigners or to protect foreign life and property. It was 
evident too that China must work out her own salvation, that no exercise 
of foreign power could accomplish the result. Four hundred and thirty 
million people are too great a mass to be reformed from the outside. If 
China is to possess her own territory with independence and control of her 
own destinies, she must learn to govern herself and to assert and maintain 
her own rights as a nation. 

Accordingly, the members of the Conference addressed themselves to 
the task of helping China so far as it was possible in her struggle to achieve 
self-government. They based their action upon a formal and unanimous 
agreement 

(1) To respect the sovereignty, the independence, and the terri- 
torial and administrative integrity of China; 

(2) To provide the fullest and most unembarrassed opportunity 
to China to develop and maintain for herself an effective and stable 
government; 

(3) To use their influence for the purpose of effectually establish- 
ing and maintaining the principle of equal opportunity for the com- 
merce and industry of all nations throughout the territory of China; 

(4) To refrain from taking advantage of conditions in China in 
order to seek special rights or privileges which would abridge the 
rights of subjects or citizens of friendly states, and from countenancing 
action inimical to the security of such states. 


The first of these propositions stated the great objective of an inde- 
pendent China under international law. The second pointed out the way 
for the full attainment of that objective. The third reaffirmed the prin- 
ciple of the open door, and the fourth contained a self-denying ordinance 
to keep within bounds the competition of the assenting states. 

Having adopted these rules of conduct, the Conference proceeded in a 
painstaking way to apply them to a succession of concrete cases. Any one 
examining the treaties and resolutions will find that they uniformly sought 
a double object, first, to relieve the limitations and inconveniences flowing 
from the old conventional relations as far as was then practicable under the 
existing governmental conditions in China, and second, to afford to all sec- 
tions and parties of the Chinese people a helpful incentive to unite in the 
establishment of an effective and stable government by making specific 
provisions under which such a government, competent to perform its 








8 


national duties, will be the means of bringing China into the full possession 
of the rights and liberties assured by international law to the members of 
the family of nations, just as Japan has been brought into that family. 

Personally I am a believer in the coming of that event. It will be a 
long difficult process, for it requires the new education of more than four 
hundred million people, but I look to the future of that industrious, kindly, 
peaceable people, with their inveterate respect for individual and family 
rights, not as a yellow peril, but as a great reinforcement to the power of 
ordered liberty upon the domination of which the future of our civilization 
depends. 

The Conference treaty relating to submarines, which is in the way of 
being described as the Declaration of Washington, was also an incident to 
the naval armament negotiation. 

After an understanding had been reached about the respective propor- 
tions of capital ships of the five Powers, a difference developed as to the 
construction of submarines. Great Britain, which had suffered more than 
any other Power from the unrestricted destruction of commerce by sub- 
marines during the World War, proposed that all submarine construction 
be prohibited, basing the proposal upon the assertion that the only really 
important function of the submarine was as a commerce destroyer. This 
proposal was opposed by Powers regarding the submarine as a useful and 
comparatively inexpensive instrument for coast defense against naval at- 
tack. Everyone in the Conference condemned the use of the submarine 
for the destruction of commerce as it was used by the Germans during the 
war, and everyone in the Conference assented to the propriety of using sub- 
marines for naval defense. The question was whether one view should 
lead to prohibition or the other should lead to permission. The submarine 
treaty was an attempt, coming strictly within the province of a conference 
for the limitation of armament, to reconcile the practical results of these 
two divergent views by permitting the construction of submarines and pre- 
venting their abuse in a way which it is hoped may prove effective. 

The way in which the treaty sought to make such a prohibition effec- 
tive was—First: By declaring as clearly and definitely as possible the most 
important rules of existing law for the protection of innocent life and prop- 
erty at sea, through limiting the rights of warships in their treatment of 
vessels of commerce; Second: By an unequivocal declaration that bellig- 
erent submarines are not under any circumstances exempt from these uni- 
versal rules and that if a submarine cannot capture a merchant vessel in 
conformity with these rules, the existing law of nations requires it to desist 
from attack and to permit the merchant vessel to proceed unmolested; 
Third: By denouncing a breach of any of these rules as a violation of the 
laws of war and declaring the offender liable to trial and punishment as if 
for an act of piracy before the civil or military authorities of any Power 
within the jurisdiction of which he may be found. 
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It will be perceived that up to this point the treaty does not undertake 
to make or provide for making new universal or general international law. 
It does four things: 

It furnishes the high authority of the five great naval Powers of the 
world as to what the existing law is, at the same time inviting all other 
Powers to add to that authority by their assent. 

It binds all of these five great Powers themselves to obey this law. 

It establishes jurisdiction for the trial and punishment of all future 
violations of this law. 

It classifies violations of this law with piracy. 

Recall the controversy waged in Germany in the year 1916 over the 
question whether Germany should engage in unrestricted submarine war- 
fare against commerce. There were two parties on opposite sides of the 
question and the issue for a long time appeared doubtful. The argument 
which apparently won the day was that such warfare was not prohibited 
because the rules of international law regarding visit and search and seizure 
were made when there were no submarines and that as submarines could not 
work effectually under those rules, the rules were not to be deemed applica- 
ble to them, so that unrestricted submarine warfare against commerce was 
no violation of international law. The general judgment of the civilized 
world was that the rules for the protection of innocent lives were wholly 
independent of the description of vessels which might undertake to regulate 
commerce and that no belligerent could avoid such rules by constructing 
ships which could not conveniently obey them. It seems highly probable 
that if that general judgment had been formally registered and declared 
before 1916, as it has been in this treaty, the decision about unlimited sub- 
marine warfare against commerce would have been the other way in Ger- 
many and the terrible destruction caused by that warfare would have been 
avoided. 

Reéall also the situation which existed after the Armistice when people 
were crying ‘‘Hang the Kaiser’? and when the Allied countries were con- 
fronted with the fact that they could not punish the atrocious crimes com- 
mitted by German officers on land and sea during the course of the war, 
under any jurisdiction existing at the time the offenses were committed; 
that is to say, they could not punish lawless violence except by lawless 
violence. 

What I have called the third step in this treaty, the jurisdictional pro- 
vision for punishment, falls in the same class of national action by inter- 
national agreement as the punishment of piracy, the prevention of slave 
trade and the exercise of the authority vested in Congress by the Consti- 
tution of the United States (Article 1, Section 8)—‘‘To define and punish 
piracies and felonies committed on the high seas and offenses against the 
law of Nations.” The offense to be punished is against the law of nations. 
‘The sovereign authority which proposes to punish is national. The right 
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to exercise that authority depends upon jurisdiction of the person. The 
place of the offense is immaterial because international law is a part of the 
law of the country asserting jurisdiction and is not confined to the limits 
of that country’s own territory but extends over all the seas. The liability 
for these violations of international law cannot be excused by pleading the 
order of a superior. This is quite in accordance with the view taken by 
the Supreme Court of the United States that no official order of a superior 
officer can be superior to the law or can relieve the master of a vessel from 
liability for violating the law. 

Perhaps this provision agreed upon by so great authority in the world 
may be the beginning of a system under which in general those rules of 
international law which express the moral sense of mankind may receive 
a new sanction through responsibility to law and liability to punishment of 
the agents through whom the rules may be violated. 

It will be observed that the statement in this treaty of the rules relat- 
ing to visit and search and seizure does not undertake to state all the rules 
of international law upon that subject. It was not intended to state all 
such rules. It was not intended to be a codification of international law 
relating to visit and search and seizure. The purpose was to state only the 
most important rules for the protection of innocent life so briefly and simply 
that every intelligent person could understand them, and to refrain from 
confusing the unscientific mind by the introduction of the less important 
details. This was required by the main consideration upon which the 
treaty relies for its effectiveness. The treaty is not merely a declaration 
of existing law. It is not merely an agreement between governments re- 
sulting from diplomatic negotiation. It is all these, but above all, it is an 
appeal to the public opinion of mankind to establish and maintain a funda- 
mental rule of morals applied to international conduct in the form of a rule 
of international law. 

We are all familiar with the assertion that international law is not really 
law because it has no sanction. That is only a half-truth and therefore 
misleading. The real sanction of international law comes from the punish- 
ing power of public opinion, a power which has been growing with great 
rapidity in recent years and bids fair to grow still more rapidly with the 
increased public participation in the conduct of foreign affairs and the con- 
stantly increasing interdependence of nations. The ordinary mode of its 
exercise is in control of the operations of government. The most absolutely 
simple exercise of it is illustrated by the effectiveness of the Chinese boycott 
which avails itself of no governmental action whatever. This tremen- 
dous and increasing power is not very effective as yet in support of mere 
governmental agreements as such, and it is not very effective in matters 
which are complicated and confused, which rest upon conflicting evidence 
and argument; but where a rule of international law is simple, easily under- 
stood and applies the moral sense of decent people the world over to human 
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conduct, public opinion is competent to enforce that rule with tremendous 
effect. The advantage of having the moral sense about a particular course 
of conduct crystallized into a rule of law, is that it takes the subject out of 
the field of controversy and leaves opinion free from uncertainty. I have 
no doubt that the provision of this treaty which serves to put such acts as 
the sinking of the Lusitania in the same class as piracy correctly registers 
and formally declares the deliberate opinion of the civilized world outside 
of Germany and of many people in Germany, and that this formal solemn 
declaration of the criminal quality of the act will very greatly decrease the 
probability of its repetition by any nation hereafter because it will present 
the practical certainty of universal public condemnation which no nation 
can afford to incur. 

This treaty takes one further step, and that is to simplify still further 
the whole subject by proposing a new rule of absolute prohibition against 
the use of submarines as commerce destroyers, and all five of the great 
Powers uniting in the treaty voluntarily subject themselves to the operation 
of that rule and at the same time ask other Powers to join them in that new 
rule by adhering to the treaty. This, of course, is the first step in making 
a new rule of international law. It follows closely the method adopted by 
the Powers joining in the Declaration of Paris in 1856 and in the Alabama 
Treaty of Washington in 1871. In that treaty of 1871, after stating the 
three rules regarding the duty of neutrals, to which Great Britain and the 
United States bound themselves, they proceed to provide for requesting 
the adherence of other Powers. The effect of this adoption of these three 
rules regarding the rights and duties of neutrals, although by only two 
Powers, is apparent in the subsequent conventions which have been build- 
ing up international law since 1871. I think a similar effect may be antic- 
ipated from the declaration of this new rule regarding submarines by the 
five Powers of the Washington Conference of 1921. 

Similar considerations apply to the provision of the treaty under con- 
sideration prohibiting the use of poisonous gases. That prohibition, which 
puts the use of poisonous gases and chemicals in the same class with the 
poisoning of wells, carries on in more definite and universal form a declara- 
tion contained in Article 171 of the Treaty of Versailles. That declaration 
was in these words: 


The use of asphyxiating, poisonous or other gases and all analogous 
liquids, materials or devices being prohibited, their manufacture and 
importation are strictly forbidden in Germany. 


This was one of the articles which was adopted by the United States in 
its subsequent treaties with Germany and with Austria and with Hun- 
gary, with the result that some thirty-five Powers had united in declaring 
that such a prohibition existed, although the article itself went no further 
than to impose the prohibition specifically upon Germany. The present 
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treaty goes a step farther and gives definite form to the general prohibition 
and invites all civilized Powers to adhere. 

It will be seen from what I have said that while the Washington Con- 
ference had no concern with the making of international law, it did naturally 
and effectively, as incidental to giving effect to its policy of limiting arma- 
ment, take quite important steps in the direction of developing and strength- 
ening international law. 

It took one further step by resolution providing for the appointment 
of a commission to consider and report upon the condition and requirements 
of international law affecting the other new agencies of warfare which have 
produced so startling an effect upon military and naval conflicts. 

The time has not yet come when international affairs are sufficiently 
settled to make immediately practicable a general conference to consider, 
clarify, extend and strengthen the law of nations, but it is already high time 
for those who believe in a world controlled by law, to begin their preparation 
for such a conference, and the Washington Conference on Limitation of 
Armament, as a by-product of its own special work, has contributed mate- 
rially towards that preparation. 


The Presipent. I have the pleasure of introducing to you now, to 
speak upon ‘‘The Limitation of Armament by the Conference of Washing- 
ton,’”’ Rear Admiral Harry 8. Knapp, of the American Navy. 

ApMIRAL Harry 8S. Knapp. Mr. President, fellow members, ladies 
and gentlemen: You will expect from me a strictly professional analysis of, 
and comments on, the treaty for the limitation of armaments, which I shall 
endeavor to give you. 


THE LIMITATION OF ARMAMENT AT THE CONFERENCE OF 
WASHINGTON 


ADDRESS BY REAR ADMIRAL Harry S. Knapp 
U.S. Navy, Retired 


The limitation of land armaments may be dismissed with a word, no 
such limitation having resulted from the Conference, except in one small 
particular—that of retaining the status quo in insular coast defenses, con- 
tained in Article XIX of the treaty ‘limiting naval armament.’”’ A good 
reason for the failure to limit land armaments existed from the first in the 
fact that Russia and Poland, having two of the largest armies of the world, 
were not represented. Premier Briand’s speech gave the coup de grace to 
any hope of action at Washington. In what follows, therefore, the discus- 
sion will be confined to naval armaments. 

Naval strength is always comparative with that of other naval nations 
It is frankly from this restricted viewpoint—the comparative military posi- 
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tion in which the Navy of the United States is left—that the limitation of 
armament by the Washington Conference is considered in this paper. The 
gains from the Conference as a whole may be worth all they have cost to our 
military position; but that cost is real, as will appear later on. 

A convenient method of examination will be a comparison of the pro- 
posal put forward by the Secretary of State on November 12, 1921, with the 
actual accomplishments of the treaty. Reduced to its lowest terms, the 
proposal consists of the following main points definitely stated: 

(1) Limitation of the total tonnage of capital ships (battleships and 
battle-cruisers) for each of the signatories; this was established. 

(2) Limitation of the size of future capital ship units; this was estab- 
lished. 

(3) Limitation for each of the signatories of the total tonnage of auxil- 
iary combatant ships classified as follows: 

(a) surface vessels, and 
(b) submarines, neither of which classes was limited; and 
(ec) airplane carriers, which class was limited. 

(4) Limitation of the size of guns to be carried on board auxiliary com- 
batant ships; this was established. 

(5) Restrictions upon disposal and building of all classes of combatant 
ships, as follows: 

(a) no disposal for use in another navy, which was accomplished; 

(b) no acquisition from foreign sources, which was partially ac- 
complished, but not entirely ; 

(c) no building for foreign account, which failed of accomplish- 
ment. 

The ratio of the floating naval strengths to result eventually between 
the signatories from the acceptance of the American proposal did not appear 
therein as a definitely stated feature. None the less, the ratio is there, a 
very important feature, deducible from the tabulations of the proposed 
allowed strengths in each of the several combatant classes, for each of the 
signatories of the three principal naval Powers. It was accomplished in 
part,—for capital ships and aircraft carriers only. 

Another feature of the proposal that was not definitely stated was the 
abolition of competition, but the idea lay behind the whole programme. It 
was not so much armaments themselves that had brought the world to the 
point of exasperation as it was the swollen armaments resulting from com- 
petition. Some armament is recognized as a necessity by all but a few ex- 
tremists; and in this connection it will be recalled that the President of the 
United States, before the Conference met, took occasion to warn the nation 
that the Conference was not one for disarmament, but for the limitation of 
armament. The treaty abolishes competition in two classes only,—battle- 
ships and aircraft carriers. These are the most expensive ships to build 
because of the great tonnage of units; but they are not the most expensive 
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perton. In the cruiser, flotilla-leader, destroyer and submarine classes, the 
nations are free to continue competition, untrammeled by the treaty except 
for the restrictions placed upon the size of individual units (10,000 tons) and 
the caliber of guns (8 inches). In passing, it may be noted that competition 
in the past has not been confined to total tonnage or numbers; it has existed 
in the design of ships and guns, each nation endeavoring to obtain greater 
offensive and defensive powers in new designs. Unrestricted competition 
in design has resulted in constant increase in size of both ships and guns. 
There is no reasonable objection to competition in design within fixed limita- 
tions, such as are provided in part by the treaty, but not entirely; for ex- 
ample, competition in design can still go on in the size of destroyers or sub- 
marines up to the 10,000-ton limitation, and in their armament up to 8 
inches, as well as in their numbers. 

Two other limitations, not mentioned in the proposal, were established 
by the treaty, both of value because looking towards the general aim of the 
Conference, and neither objectionable because affecting equally all the sig- 
natories. These are the limitation of the size of auxiliary combatant ships 
(27,000 tons for aircraft carriers and 10,000 tons for all others, which latter 
is practically a cruiser limitation), and the limitation of the caliber of guns 
to be carried on board capital ships (16 inches). It should be added that 
regulations for the conversion of merchant vessels, provision for which was 
declared by the proposal to be a necessity, were established to the small de- 
gree of forbidding preparations in time of peace other than stiffening decks 
for guns not to exceed 6 inches in caliber. 

That the achievements of the treaty are great cannot be denied; it is 
also undeniable that the American proposal failed of complete success. The 
most important failure lies in the omission from the treaty of any limitation 
of the aggregate tonnage of auxiliary combatant ships other than aircraft 
carriers. This failure carries in its train (a) the partial failure of the prin- 
ciple of the relative ratio of floating strengths, and (b) the failure to put a 
stop to competition. It is unnecessary to go into the reason for this failure 
beyond saying that it is no responsibility of the United States, to whose dis- 
advantage it operates. 

Sufficient reference has been made to the failure to stop competition. 
As regards the ratio, none resulted to accord with the provisions of the pro- 
posal in the cruiser, flotilla-leader, destroyer and submarine classes of aux- 
iliary combatant vessels. The importance of this omission may be appre- 
ciated from the fact that our tonnage in these classes is about 50 per cent. 
greater than our capital ship tonnage allowed by the treaty. The proposal 
contemplated a total floating naval strength for each nation in a definite 
ratio to the total floating naval strength for each of the other signatories; 
put in another way, the proposal contemplated a definite ratio of balanced 
navies. The Conference, by confining limitation to two classes only of all 
that were enumerated in the proposal, vitiated the principle by failing 
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to carry it through. It is a disappointing response to a very generous 
offer. 

The American proposal put forward was an entity, to be accepted as an 
entity if its aim was to be accomplished. By just so much as it failed of 
complete acceptance in any important feature did it fail in its aim. 

It was not to be expected that the proposal of our Government would be 
acceptable in every detail; such adjustments as the retention of the Mutsu 
by Japan did not affect the general principle. Nor was it to be expected 
that some additions to its specific provisions would not be made; such were 
the limitation of the size of auxiliary combatant units and of the caliber of 
guns carried on board capital ships, both of which appear in the treaty and 
are useful additions to the provisions of the proposal while neither vitiates 
the general principle. It was to be expected that no delegation would 
accept any addition to the proposal that would be a limitation imposing an 
unbalanced handicap upon the operations of its own floating naval force by 
comparison with that of one or all of the other nations represented at the 
Conference. 

It is interesting to note the relative tonnages proposed to be scrapped 
by the American programme. In the following comparisons the American 
tonnage scrapped will be used as the basis, reckoned as 100 per cent., and the 
order of mention will be the United States, Great Britain, and Japan in each 
instance. Considering total capital ship tonnage scrapped, the percentages 
are, respectively, 100, 69 and 53. This is the comparison usually stressed 
in non-technical comment, but it is very misleading because it includes for 
all three nations a number of superannuated ships due already, or about to 
become due, for scrapping, Conference or no Conference. The fairest 
comparison is based upon new tonnage laid down, plus that about to be laid 
down, and for which expense had been incurred in the preparation of ma- 
terial; on this basis the respective percentages are 100, 28 and 46. The 
offered sacrifice of the United States was not only the greatest absolutely; 
it was great out of proportion to the relative ratio of strength proposed to 
be retained. There is no gainsaying the generosity of the American offer. 
No further concession was needed to make manifest the sincere attitude of 
the United States; nor should the United States have been expected or asked 
to make further concessions,—certainly not unless the result would affect 
all equally and not involve an additional relative sacrifice by the United 
States. 

The concessions offered went further than accorded with the general 
sentiment of experienced officers of our Navy. Occasion is taken to say 
here that the general sentiment of American naval officers was not in 
opposition to limitation, but quite the reverse. That officers were not 
prepared to go as far as others might was, however, both natural and 
proper. The Navy is the country’s first line of defense, and its personnel 
deeply feels the responsibility entailed. Its motto for the country is “Safety 
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first’’; its duty is far-sighted preparedness—such preparedness as the action 
of other agencies of the Government may make possible. In advice or 
action, naval officers have a life-long responsibility for the security of the 
nation, in which respect they, in common with their brothers of the Army, 
are in quite a different position from that of any other persons in the Govern- 
ment. Questions of immediate expediency do not have much weight with 
them, and they are not perhaps so inclined to take chances with national 
security as those having a shorter tenure of office. Upon them is bound to 
fall the brunt of an underestimate of the necessity for defensive measures. 
That they are conservative is the natural consequence. Their conservatism 
did not, however, go so far as to lead them into opposition to the principle 
of limitation of armaments. 

Your attention is now invited to one feature of the treaty which is 
approached with considerable embarrassment in this presence, but which 
cannot be avoided if my professional opinion of the treaty is to be given 
with honest fulness. I manifestly cannot speak for the Navy Department; 
and, while I believe that my sentiments in what follows are generally shared 
by experienced brother officers, I do not venture to speak for them, but speak 
for myself alone. 

The opening sentence of Article XIX of the treaty reads: 

The United States, the British Empire and Japan agree that the 
status quo at the time of the signing of the present Treaty, with regard 


to fortifications and naval bases, shall be maintained in their respective 
territories and possessions specified hereunder. 


When the specifications are read all the territories and possessions to which 
they refer are seen to be insular. The agreement includes everything insular 
that Japan holds now or may acquire outside of the islands of Japan proper; 
it includes our Aleutian Islands and everything insular, present or future, 
under our flag west of the Hawaiian Islands; and it includes Hong Kong 
and present or future insular holdings of the British Empire east of 110 
degrees east longitude, excepting the Canadian islands, Australia and its 
territories and New Zealand. It will be noted that the language of the arti- 
cle is “fortifications and naval bases,” not “fortifications of naval bases,” 
which latter would have been much less sweeping. Status quo is defined in 
the last paragraph as follows: 

The maintenance of the status quo under the foregoing provisions 
implies that no new fortifications or naval bases shall be established in 
the territories and possessions specified, that no measures shall be taken 
to increase the existing naval facilities for the repair and maintenance 
of naval forces, and that no increase shall be made in the coast defenses 
of the territories and possessions above specified. 


An examination will now be made of the equities of this remarkable 
graft upon the proposal of the Government that called the Conference. 
The proposal made no mention of naval bases, or naval facilities of bases, 
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or fortifications or coast defenses, and it must be presumed that the omission 
was deliberately intended after the months of preparation for the Conference. 

Mahan gives position, strength and resources as subjects for examina- 
tion in determining the availability of a situation for a naval base. Actual 
strength and existing naval facilities will first be considered, in doing which 
it must be remembered that the details of foreign fortifications are rarely 
known accurately; their general scope is, however, usually known or be- 
lieved to be known. 

The United States has in Guam a location for a naval base that is won- 
derfully situated strategically. To state that its fortifications and equip- 
ment are derisible now is to disclose no secret. This is no fault of the Navy 
which for years has sought in vain for the appropriations to make Guam a 
secure base. In the Philippines there is another great site for a naval base 
in the Manila region. The entrance to Manila Bay is fortified, but the forti- 
fications need modernizing and the naval facilities are far from being what 
would be necessary to support the operations of a fleet in war. To meet a 
menace to the territories under our flag in the Western Pacific, we need a 
secure naval base in the Philippines and another intermediate between them 
and the Hawaiian Islands. While neither Guam nor Manila is in efficient 
condition to support a fleet in war, up to February sixth last the United 
States possessed the sovereign right to make them so. 

The British have at Hong Kong a naval base now strongly fortified and 
well provided with supplies and equipment, including drydocks, either on the 
island or in the leased territory of Kowloon on the mainland just across a 
narrow channel. Hong Kong is ceded territory; Kowloon is leased only. 
Yet the two are really a whole for British purposes, and Kowloon does not 
fall under the inhibition of Article XIX, for it is not insular. In the conven- 
tion of June 9, 1898, between Great Britain and China, for the extension for 
99 years of what was therein designated as the “ Hong Kong territory’”’ al- 
though the extension was entirely on the Kowloon (mainland) side, the 
right to erect fortifications is recognized. As far as Article XIX under con- 
sideration goes, the right is not denied to the British to fortify and increase 
naval facilities on the Kowloon side at Hong Kong. It is evident that the 
British exercised no self-denial in subscribing to Article XIX. 

Japan has fortified Kelung in the northern end of Formosa; and in the 
Pescadores Islands west of Formosa she is believed to have a strongly forti- 
fied and well-equipped base, for light vessels at least, and probably for all 
classes of ships. And, what is most important, these bases are only about 
one thousand miles from all the support of the homeland, while, by compari- 
son, Guam is 5500 and Manila 7000 miles from our Pacific coast. 

Reviewing this phase, it is difficult to discover any trace of equity for 
the United States in Article XIX. 

Next, considering resources, those for naval purposes in the islands 
themselves may be regarded fairly enough as roughly equal for all three na- 
3 
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tions. Practically all resources must come from the home territories to the 
existing insular bases. Here distance, a function of position, counts heavily 
for Japan as compared with either the United States or Great Britain; in 
time of war this advantage would weigh less heavily against Great Britain 
than against the United States because Japan flanks our route to the Far 
East but meets that of Great Britain end on. Regarding the equities in the 
light of resources the United States again appears to be a loser by Article 
XIX. 

It is, however, in respect of position considered from all sides that the 
discomfiture of the United States resulting from the status quo is completed. 
In the unfortunate event of hostilities with Japan, our Philippines are 7000 
miles from our home coast while only 1500 miles from her home islands; her 
outlying islands are at furthest about 1000 miles from her home islands while 
7500 miles from our continental coast. Japan’s possibilities of attack upon 
our outlying islands, or of defense of her own outlying islands against attack 
by us, are immeasurably superior to those of similar action by the United 
States. No fortifications, no provision of naval facilities, can altogether 
overcome that handicap; and it was precisely for that reason that a disparity 
of floating force was an essential feature of the proposal. Naval opinion, in 
accepting the 5-3 ratio of floating strength between the United States and 
Japan did so on the basis of the status quo of sovereign right—not the status 
quo of insular fortifications, naval bases and naval facilities. It had no idea 
that the latter, if proposed, would be entertained, or the former be yielded. 
With naval bases in our western islands of the Pacific fully fortified and pro- 
vided, the 5-3 ratio of floating force would with difficulty enable the United 
States to maintain parity at sea in those waters; much less would it enable 
the United States to undertake a policy of aggression, which has never been 
the aim of the Navy any more than it has been the aim of the general Gov- 
ernment. For the defense of our Pacific islands, and with no idea of aggres- 
sion whatever, secure and well-provided naval bases are necessary. To sur- 
render the right to go beyond the status quo is to make the defense of our 
western possessions—their retention—well-nigh hopeless in case of need. 
Should they fall, their recapture would only be possible at the cost of great 
treasure and of very tedious and lengthy operations. 

As between Great Britain and the United States no such inequality exists 
between themselves in respect of distance to the Far East as both countries 
have with Japan. 

Regarded from the viewpoint of position—comparative distances— 
Article XIX is glaringly inequitable to the United States. 

The Japanese doubtless made a sacrifice of national pride in accepting 
the 5-5-3 ratio of floating strength, which definitely placed them in third 
position as a naval Power. But whatever they sacrificed in that respect 
they have more than made up by their success in securing the inclusion of 
Article XIX in the treaty. I say their success, because I have never heard 
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of the suggestion coming from any other source, and all the world knows that 
the Japanese did make it. At practically no cost to themselves they have 
secured all that they were actually straining, and were prepared still further 
to strain, their financial resources to obtain by their ambitious building 
programme, now no longer necessary. 

Article XIX fatally impairs for the United States the 5-3 ratio of float- 
ing strength with Japan in so far as the Western Pacific is concerned. The 
United States has yielded the possibility of naval equality in that region; 
control she has never sought. It is beside the mark to say that we are as 
well off as we were before the treaty. That is a half-truth—true only in the 
material sense; in the sense of sovereignty we have given up the right to 
better our situation, and that without adequate return—certainly without 
return in kind. Our military prestige has received a blow; and with the 
waning of military prestige political prestige is likely to wane also. The 
treaty may very well mark the beginning of a decreased influence in the Far 
East, with attendant loss to our proper, if selfish, trade interests, and to our 
altruistic purposes for China and Siberia. 

In closing, permit me to remind you again of what was said at the begin- 
ning,—that this paper has been prepared from a purely military standpoint. 
I am not without full appreciation of other considerations, which did not 
appear, however, to come within the purview of my invitation to address you. 
This has been a material estimate of a part of the work of the Conference, 
aside from whatever its spiritual and imponderable achievements as a whole 
may prove to be. 


The PreEsIpENT. I have the pleasure of introducing to you Professor W. 
W. Willoughby, who will speak on the Far Eastern settlements of the Con- 
ference of Washington. Mr. Willoughby was the legal adviser to the Chinese 
Republic, 1916-1917. 


PRINCIPLES OF INTERNATIONAL LAW AND JUSTICE RAISED 
BY CHINA AT THE WASHINGTON CONFERENCE 


Appress By W. W. WILLoUGHBY 
Professor of Political Science at the Johns Hopkins University 


In this paper it will be my purpose neither to plead the justice of China’s 
case as presented at the Washington Conference, nor to deal specifically with 
the determinations of that Conference. Rather it will be my effort to pre- 
sent certain of the abstract principles of international law and of interna- 
tional right which were advanced by the Chinese Delegation or which were 
implicit in the propositions presented to the Conference by that delegation, 
and which, it may be assumed, will continue to be held by the Chinese Gov- 
ernment. The time allotted to this paper will not permit a full discussion 
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of these principles, but their character and importance can be indicated, and 
thus, if I do nothing more, I shall be able, I hope, to point out the more signif- 
icant respects in which the relations of China with the other Powers furnish 
material for discussion by international lawyers, as well as for consideration 
by statesmen and by others interested in international politics. 

First of all there is the question as to the circumstances under which, or 
the principles in accordance with which, the validity of existing agreements 
between sovereign nations may be attacked. This inquiry, it will be remem- 
bered, was raised by the Chinese in connection with the Sino-Japanese treaties 
and agreements of May 25, 1915, which resulted from the so-called Twenty- 
One Demands which Japan presented to China in January of that year. 
These treaties and agreements were presented to the Conference with a view 
to their reconsideration and cancellation. 

The circumstances under which these agreements were obtained are well 
enough known to make it unnecessary to review them here. It is sufficient to 
say that the demands upon which they were predicated were made at a time 
when China and Japan were in full friendly relations; that they were not in 
adjustment of pending controversies; that Japan made no pretense of offer- 
ing a quid pro quo for the valuable concessions she insisted upon; that the 
demand for these rights was in violation of engagements which Japan had 
with the other Powers; that they equally called upon China to enter into 
undertakings that were in violation of treaties between herself and the other 
Powers; that they were in serious derogation of China’s administrative integ- 
rity; and, finally, that China’s signature to them was compelled by an ulti- 
matum upon Japan’s part which threatened immediate war if it was not given. 

In the Conference Japan made no attempt to defend the equitable 
character of these agreements, but contended herself with asserting that “if 
it should once be recognized that rights solemnly granted by treaty may be 
revoked at any time on the ground that they were conceded against the spon- 
taneous will of the grantor, an exceedingly dangerous precedent would be 
established with far-reaching consequences upon the stability of the existing 
international relations in Asia, in Europe and everywhere.” 

The issue was thus gravely joined, though not decided by the Confer- 
ence, whether, under the circumstances that have been mentioned, inter- 
national law furnishes any principles in accordance with which a nation, so 
grievously wronged as China had admittedly been, could herself rightfully 
correct that wrong, or, in accordance with which other nations might right- 
fully take remedial action. It must be confessed that, if such international 
principles do not exist there is a want that must be supplied before interna- 
tional jurisprudence can claim to furnish an adequate set of doctrines or a pro- 
cedure in accordance with which the essential rights of the members of the 
society of nations may be recognized and applied. The proposition advanced 
by China thus raised a question which is well worthy of careful consideration 
by such a body as the American Society of International Law. 
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As the purpose of this paper is to state rather than to discuss the prin- 
ciples of international law and of international justice which were involved 
in China’s programme at the Conference, I shall limit what I have to say 
upon this point merely to propounding certain inquiries. 

1. Will China be justified, whenever she is in a position to do so with the 
possibility of success, in declaring the abrogation of these agreements? As 
pertinent to this question it may be noted that at the time these agreements 
were signed and notified to the Powers, China declared that she had been 
constrained to accept them by an ultimatum; that in so doing she had been 
influenced by the desire to preserve the Chinese people, as well as the large 
number of foreign residents in China, from unnecessary suffering, and to 
prevent the interests of friendly Powers from being imperiled; and that she 
disclaimed any desire upon her own part to depart from the various agree- 
ments which she had with those Powers for the preservation of the status 
quo and the principle of the equal opportunity for the commerce and indus- 
try of all nations in China. 

2. Can it be said that these treaties and agreements of 1915 were invalid 
by reason of the fact that, taken in connection with the circumstances under 
which they were signed, they were in violation of those fundamental princi- 
ples of right upon which the whole body of international law is founded? 

Leaving aside the laws of war which have for their purpose the reduc- 
tion to the lowest limits of the evils of armed strife among the nations, the 
essential purpose of international law must be conceded to be the provision 
of principles governing the relations of sovereign states to one another which 
will, so far as possible, enable each of them to advance their own legitimate 
interests without prejudicing the legitimate interests of others, and which 
will thus enable all to live in harmony and in reciprocally helpful relations to 
one another,—in other words, to maintain international peace and coépera- 
tion. 

For the realization of this purpose, international law founds its precepts 
upon certain premises with regard to the ethical rights of sovereign states 
which all other sovereign states are to recognize and respect. These are 
rights which the state, in which they inhere, has the legal as well as the 
equitable right to defend against violation. But, as viewed by other states, 
they are necessarily only ethical in character. This arises from the fact that 
international jurisprudence starts from the premise that each independent 
state is a sovereign body-politic, that is, that it has, legally speaking, unlim- 
ited powers. It has, therefore, full discretionary legal right to determine 
when, and under what circumstances, and for the attainment of what pur- 
poses, it will declare or threaten war against another state or take any other 
aggressive action toward it. Thus, at a stroke, all possibility of illegal acts 
upon its part is rendered impossible unless it be held that the exercise of alegal 
right by a state which is in violation of the fundamental principles of justice 
upon which international jurisprudence is itself founded is, regarded in the 
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light of that jurisprudence, an illegal act, and, therefore, one that is voidable 
by those injured by it, if not void ab initio. 

Not to admit the foregoing conclusion destroys the foundations upon 
which international society rests. The Allied and Associated Powers in the 
World War took this ground when they asserted that there existed a right 
and even an obligation upon their part to correct the wrongs done in the past 
to Poland; to restore and indemnify Belgium; and to return to France the 
two provinces which, by the Treaty of Frankfort, in 1871 she had ceded to 
Germany. Was not the Chinese Delegation at the Conference correct, then, 
when it declared that a precedent would be established with consequences 
upon the stability of international relations that could not be estimated, if, 
without rebuke or protest from other Powers, one nation could obtain from a 
friendly but militarily weaker neighbor, under circumstances such as at- 
tended the negotiation and signing of the agreements of 1915, concessions 
which were not in satisfaction of pending controversies and for which no quid 
pro quo was offered? ‘‘ These treaties and notes,’ the Chinese Delegation de- 
clared, ‘‘stand out, indeed, unique in the annals of international relations. 
History records scarcely another instance in which demands of such a serious 
character as those which Japan presented to China in 1915, have, without 
even pretense of provocation, been suddenly presented by one nation to an- 
other nation with which it was at the time in friendly relations. No appre- 
hension need be entertained,” the Chinese Delegation continued, ‘‘that the 
abrogation of the agreements of 1915 will serve as a precedent for the annul- 
ment of other agreements, since it is confidently hoped that the future will 
furnish no such similar occurrences.”’ 

Another question important to students of international law raised by 
the recent relations of China to the other Powers, is as to the binding force of 
treaties which have not been ratified by one or more of the parties signatory 
to them in accordance with the mandatory provisions of their respective 
systems of constitutional law. Involved in this question is also the inquiry 
as to the extent to which one Power in dealing with another Power is held 
to know the constitutional provisions of that other Power. The present 
speaker has found no satisfactory discussion of this subject in international 
legal literature. It is a notorious fact that none of the treaties and other 
agreements entered into during recent years with China have received that 
parliamentary approval which its constitution requires. 

The matter of the binding force of an international agreement becomes 
a still more critical one when it is one that has been negotiated and signed 
by an official who has had no constitutional authority so to do. Thus the 
Sino-Japanese agreement of September 24, 1918, with reference to certain 
phases of the Shantung question, had no firmer basis than the acceptance by 
the Chinese Minister at Tokyo of conditions stated in a letter to him from 
the Japanese Minister for Foreign Affairs. 

In close connection with the foregoing question, is the one as to the con- 
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tinuing force of executive understandings, such as those embodied in the 
Root-Takahira Agreement of 1908 and the Lansing-Ishii Agreement of 1917. 
In his testimony before the Committee on Foreign Relations of the United 
States Senate, Secretary Lansing, when asked as to his understanding of the 
binding force upon the United States of his agreement with Baron Ishii, re- 
plied that it had none,—that it was simply a declaration of the policy of the 
President or of the Department of State and terminable at his or its pleasure. 
And yet, though this agreement has given rise to grave misgivings in this 
country, and has had attached to it in Japan a significance different to that 
ascribed to it here, our Government has not felt free to declare, in so many 
words, its termination. Not even at the Conference wasthisdone. Sincethe 
adjournment of that body, we have had the communication of March 8, 1922, 
of the President of the United States to the Senate, which declared that the 
agreement had never constituted more than a declaration of executive policy, 
and, of course, could not have any effect inconsistent with treaties existing at 
the time it was declared or subsequently entered into. But, eveninthiscom- 
munication, the President does not assert that the agreement has been abro- 
gated. He says merely that it has no binding effect in any sense inconsist- 
ent with the principles and policies explicitly declared in the Nine Power 
Treaty approved by the Powers at the recent Washington Conference. It 
would seem, then, that executive agreements or understandings of the charac- 
ter of which I have been speaking, furnish a subject to which international 
jurists might profitably devote attention. 

Had the Shantung question been formally discussed in the Conference, 
the Chinese Delegation would have raised the question of the effect of her 
declaration of war upon Germany upon the treaties then existing between 
herself and Germany. Here, also, it appears that the international juristic 
literature is not satisfactory, or, at any rate, that international lawyers have 
not been able to state a rule that can be easily and certainly applied for deter- 
mining what treaties are and what treaties are not abrogated, or rightfully 
subject to abrogation, when war arises between the parties tothem. Specifi- 
cally, was the Sino-German Treaty of Lease of March 6, 1898, transitory or 
non-transitory in character. If it had provided for an alienation or cession of 
the Kiaochow area to Germany it would certainly have been transitory in 
character. But, in fact, the treaty expressly reserved the sovereignty of 
China over the area, and provided merely that, for a given term of years, the 
German Government might exercise certain rights therein, and that the 
Chinese Government would abstain from exercising any of its sovereign 
rights there without the previous consent of Germany. Did these provisions 
render the treaty non-transitory in character? In the preamble of the treaty 
it was declared that one of its purposes was ‘‘to develop the economic and 
commercial relations between the subjects of the two states.”’” Was this 
statement sufficient to give to the treaty a commercial character such as to 
render it non-transitory in character? 
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Another interesting legal question connected with the Sino-German 
Shantung Treaty, which expressly declared that Germany engaged at no 
time to sub-let the territory to another Power, was whether Germany ob- 
tained or could obtain the right to transfer her interests to Japan (as pro- 
vided in the Treaty of Versailles) by reason of the undertaking given by 
China to Japan in one of the treaties resulting from the Twenty-One De- 
mands, “‘to give full assent to all matters upon which the Japanese Govern- 
ment may hereafter agree with the German Government relating to the dispo- 
sition of all rights, interests and concessions which Germany, by virtue of 
treaties or otherwise, possesses in relation to the Province of Shantung.”’ 
Was this Sino-Japanese agreement res inter alios acta, so far as Germany was 
concerned, and therefore one from which she could derive no power? Was 
it therefore within the competence of Germany to transfer to Japan the 
rights and interests referred to in Article 156 of the Versailles Treaty? Of 
course, all this is now a matter of the past, but the jurisprudential principles 
involved are of continuing significance.! 

A further point of great importance raised in the Conference with refer- 
ence to the denunciation of treaties was that contained in the declaration by 
Senator Underwood with regard to the right of China, upon an appropriate 
occasion, to escape, by a unilateral act upon her own part, from the present 
treaty limitations upon her power to control her own tariff policies. When 
the Nine Power Treaty relating to the Chinese Customs Tariff was under 
discussion, Senator Underwood, as reported in the minutes of the Conference, 
said: 


He might be wrong in this matter, but he believed this treaty was 
not on the same basis as many other treaties involving great national 
rights. This was a trade agreement, a trade contract, which China had 
made with the other nations of the world, and he thought China had a 
right to denounce these treaties when she thought proper. He thought 
this was clearly her right, because no question of national right was 
involved; it was merely a question of ‘trade agreements, and agree- 
ments of that kind had been made in the past to extend over a period of 
time, or an indefinite period of time, and, when conditions changed so 
that they worked a great disadvantage to one or others of the contract- 
ing parties, it had been recognized in the past that such trade conven- 
tions might be eliminated.” 


Another respect in which occurrences in China have showed that the 
principles of international law are not well determined, is with reference to 
the right of one state to send into or to station its troops within the territory 
of another state for the protection there of the nationals of the sending state. 

It is, of course, well recognized that, under certain circumstances, the 


1 The writer owes to the scholastic mind of Dr. James BrownScott the suggestion of these 
last two points. ‘ 

2 This view was repeated by Senator Underwood in the United States Senate at the time 
the treaty relating to China’s tariff was under consideration. 
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sending or stationing of troops is justified by accepted principles of inter- 
national law, but, it is clear that these principles by no means cover some of 
the cases in China to which the Powers have attempted to apply them. Itis 
my opinion that the Chinese Delegates stated the correct doctrine when they 
said with reference to the sending or stationing of foreign forces within the 
territory of another State without its express consent: 


[This] can rightfully be only a temporary measure in order to meet 
emergencies that threaten imminent danger to the lives and property 
of the nationals of the states taking such action, and, upon the passing 
of such emergency, the forces sent should be immediately withdrawn. 
It is also the understanding of the Chinese Delegation that the obliga- 
tion to make such withdrawal cannot, as a general principle, be right- 
fully postponed until the government of the state where they are located 
has consented to an inquiry by the representatives of other Powers into 
its own domestic conditions as regards the maintenance of law and order, 
and a report has been made declaring that there is no necessity for the 
presence of such foreign armed force. In other words, it is the under- 
standing of the Chinese Delegation that accepted international law 
recognizes the basic right of every sovereign state to refuse its consent 
to the sending into or the stationing within its borders of armed forces, 
and that while it may, by an exercise of its own will, consent that an 
inquiry shall be made as to the necessity in fact of the continuance 
within its borders of such foreign armed forces as may be therein, such 
action upon its part, or a resolution by other Powers offering their co- 
operation in such an inquiry, is not to be deemed in derogation or limita- 
tion of the inherent right of a sovereign state to refuse entrance into, or 
further continuance within, its borders, of foreign armed forces. 


How far Japan has departed, and still departs, from the rule thus stated 
is conspicuously shown in her refusal to withdraw from the city of Hankow 
and vicinity the troops which she has had there since 1911. There are, 
indeed, five reasons why this refusal is an unreasonable one, and is therefore 
evidence of an indisposition upon Japan’s part to pay to China that respect 
due to her as a friendly sovereign Power. In the first place, the troops have 
now been maintained there for more than ten years—their stationing, there- 
fore, despite assertions to the contrary, can, with difficulty, be termed only 
temporary in character. In the second place, Hankow is a place far in the 
interior of China and, therefore, the sending or stationing of troops there 
cannot be justified by analogy with the frequent occasions upon which states 
have felt themselves at times obliged to land troops upon the coasts of other 
states. In the third place, there are at Hankow many nationals of other 
states the governments of none of which, during these years, have deemed 
the situation one that required them to send troops. In the fourth place, 
these various groups of nationals for the most part do not live throughout the 
native Chinese city of Hankow, but reside in special municipal settlements 
or concessions with their own systems of police. Fifthly and finally, there 
are constantly upon the Yangtze River, upon which Hankow is located, nu- 
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merous gunboats of the various Powers ready at all times to give prompt 
assistance and protection to foreign nationals should sudden emergencies 
arise. For these reasons it seems evident that the continuance of the Japa- 
nese troops at Hankow furnishes a conspicuous instance in which Japan has 
shown, and still shows, her unwillingness to respect the rights of China. 
Aside, however, from the inequity of her conduct in this respect, one finds it 
difficult to determine the grounds upon which Japan defends it even as matter 
of Realpolitik. 

Other questions of international law involved in China’s relations with 
the other Powers, which would be worthy of discussion if there were time, 
are those relating to the scope and operation of the most-favored nation doc- 
trine; the propriety, or rather the impropriety, of maintaining “‘ police boxes,”’ 
as is done by Japan in connection with the exercise by her of her consular 
jurisdiction in China; and the operation of inter-Power agreements relating 
to China but to which she is not a party. 


The PrestpENT. The last speaker of the evening is Mr. Frederick 
Moore, Foreign Councillor to the Japanese Ministry of Foreign Affairs. 


THE FAR EASTERN SETTLEMENTS OF THE CONFERENCE 
OF WASHINGTON 


AppREss BY Mr. FrepERICK Moore 
Foreign Councillor to the Japanese Ministry of Foreign Affairs 


Mr. President, ladies and gentlemen: I had not intended to speak with- 
out my notes as I have what I am going to say carefully prepared, but I 
made a couple of notes with regard to some of Mr. Willoughby’s statements. 
The first one that struck me as rather peculiar—and I might ask him for an 
answer—was this point: He brought up the question whether treaties or 
agreements between some other state and China were proper and could be 
enforced if they were not ratified by the parliamentary body according to the 
constitution. I have not followed China’s affairs for some years very 
intimately in detail, for I have been away from there since 1916, but prior to 
that time I was in China for five years, and I believe I am right in saying—I 
would like to be corrected if I am not—that the constitution of China does 
not function. There is no parliament in China. In fact no parliament in 
China has ever been able to ratify the original constitution. And, therefore, 
does Mr. Willoughby mean to contend that any agreement or understanding 
that is entered into by the Government of China cannot operate unless or 
until some parliament is established and some constitution is ratified? 

Professor WiLLouGHBYy. I merely asked the question. I did not. 
answer it. 

Mr. Moore. In Mr. Willoughby’s statement he raised points of legal 
justification. We can go far in basing questions here in the United States. 
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on matters of legality, or pure ethics, or justice; but what is the use of making 
a great case out of the fact that the Japanese had maintained soldiers at 
Hankow? It is not a very serious number. We ourselves maintain ten 
gunboats on the Yangtze River for the protection of missionaries. You 
would have believed from discussions with regard to Shantung that the 
Japanese had at least 60,000 troops in Shantung. As a matter of fact they 
had 2800 troops in Shantung. We never heard a word about the section of 
the railway which in effect the British control, or the section of the German 
railway which the Japanese did not take over and which the Chinese them- 
selves were able to take over. 

There are a great many points which we hear very little about with 
regard to Far Eastern matters. It has been the habit for some time in this 
country to pick upon the Japanese and not to perceive the other side of the 
case; and while I am judicially minded generally, I think that much has been 
said against the Japanese unfairly with regard to their position in the Far 
East. Inthe twenty minutes that are given to me I shall present something 
in the way,—not of justification of all they have done, because they are 
human and they have their difficulties, and their temptations also,—but 
some mitigation of the charges that have been made against them. I am 
going to deal with some other things also in this paper. 

It seems to me that to understand any situation, the best thing to do is 
to begin by getting down to first principles or basic facts, and in considering 
other peoples to regard them as ordinary human beings in somewhat differ- 
ing stages of progress. Now, to understand all the complexities of Far 
Eastern affairs is a very serious business, perhaps beyond the capability of 
any one man. But any American who is seriously interested ought to be 
capable of understanding such facts as are available to the high-school boy, 
and these facts can be got out of a good geography, out of the World Almanac, 
and out of the Statesmen’s Year Book; and especially out of our recent ob- 
servation of history. I am going to deal with some such facts this evening, 
even before this educated audience. 

By a fast boat, as we all know, Europe is approximately a week’s sailing 
away from our eastern coast, and the history of the last hundred years has 
shown us, I think conclusively, that no Power in Europe and no possible 
combination of Powers is capable of safely assaulting the United States. 
The continent of Asia is approximately twice as far away, and there, too, 
there is no Power, nor possible combination of Powers, that is able to menace 
us without the gravest danger to itself. Moreover, this situation will re- 
main as it is for scores of years to come, for while Great Britain, Japan and 
other nations are progressing, our development is proceeding, because of 
natural room for development, infinitely more rapidly. 

Before I go into Far Eastern matters, which is the principal subject I 
have to deal with, I want to read to you a statement made by Admiral 
Baron Kato, in order to show you that that ranking Japanese delegate to the 
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Washington Conference understood this situation much as I do, and wanted 
to show the American people that he understood it. In a public speech in 
New York on January 14, he made the following very clear statement,—he 
was speaking in the midst of the Conference,— 


In a few short weeks we have dissipated the clouds that marred the 
naturally clear and happy skies of the Pacific. Two months ago we 
heard loose talk of possible war. Today, we are contemplating an 
established peace. Early in November the newspapers frequently used 
such phrases as ‘‘Conflict of interests,” ‘‘Supremacy of the seas,’’ and 
‘“‘Menacing aggressions’; today, they are talking more in terms of 
“understanding,” ‘‘accord”’ and ‘‘codéperation.”’ . . . Nor is this, my 
friends, only phraseology. Critics may say that such declarations as 
we have been making at Washington were made a hundred years ago at 
Vienna, and subsequently at The Hague, and therefore, will amount 
to nothing. But that is not the case, for very definite reasons. In the 
first place, the several nations represented in Washington have given, 
by the concessions they have made to the views of others, tangible 
demonstrations of the earnestness of their intentions. Unless the spirit 
that actuates the people of these nations were deep-rooted in sincere 
desire, these concessions would not have been possible. Fortunately,. 
the interests and the desires of the greater nations of the world are in 
accord; otherwise, the scrapping of hundreds of thousands of tons of 
fighting ships would not be practicable or acceptable. That is unmis- 
takable evidence of unmistakable agreement and logic. 

I want particularly to draw your attention to one fact. An effort 
has been made for a number of years to present Japan to you as a 
military nation designing to dominate the Pacific. Some of us Japanese 
have tried to disabuse the minds of those who were wont to believe this 
calumny, but with manythecharge remained unrefuted up to the present 
Conference. Within these recent weeks, Japan, by accepting the 5-5-3 
ratio, has given evidence which only the weakminded will in future dis- 
pute; and at the same time this ratio is also assurance that you have no 
intention of assaulting us. We have never aspired or intended to chal- 
lenge the security of America or her far-ranging possessions; we have 
sought only security for ourselves. 


I want to stop here because I had anotheridea. Admiral Knapp spoke, 
it seemed to me, about the boxing gloves, so to speak, of three possible 
contestants, rather than the physique of the three possible contestants. 
If we look at the physique of the United States, the physical power of Japan, 
and the physical power of Great Britain, we find one Power will stand like 
a super-state above the other two first-class states. 

[Continuing Baron Kato’s statement]: 

Never have we desired war,—certainly never a conflict with the 


nation that is the greatest purchaser of our goods and at the same time 
the most powerful factor on the Pacific. 


I think that affects 40 per cent. of the Japanese, because the Japanese 
live by their overseas’ trade as we do primarily by our selling from one state 
to another. 











29 


You have a saying in English that ‘‘Whom the Gods would destroy 
they first make mad.” The history of our country shows very clearly 
that neither the Gods nor the Japanese themselves have any intention 
of destroying Japan but are determined to let her live and prosper for 
her own happiness and for the benefit and progress of other peoples. 


So much for the naval side of the situation as it affects the United 
States. If any American, after hearing that statement, believes that the 
Philippine Islands are likely to be attacked, it is needless for me to labor the 
argument any further. 

Now, with regard to the policy of Japan in China, I want to quote from 
the final statement of the Japanese Delegation, made by Baron Shidehara 
at the Washington Conference: 


It has been found that we are all striving for the same goal of life, 
and that goal is now perceptibly within sight. Take, for instance, the 
Chinese problem, which, it was often asserted, would one day lead to 
world-wide conflagration. What has the Conference revealed? No 
sooner had Mr. Root formulated and presented the four great rules of 
international conduct with regard to China than those proposals met 
a,ready, spontaneous, and whole-hearted approval on all sides. They 
laid the foundation of the work of the delegations and of friendly under- 
standings among nations. 

No one denies to China her sacred right to govern herself. No 
one stands in the way of China working out her own great national 
destiny. No one has come to the Conference with any plan of seeking 
anything at the expense of China. On the contrary, every partici- 
pating nation has shown readiness at all times to help China out of her 
present difficulties. 

Japan believes that she has made to China every possible conces- 
sion compatible with a sense of reason, fairness, and honor. She does 
not regret it. She rejoices in the thought that the sacrifice which she 
has offered will not be in vain, in the greater cause of international 
friendship and good will. 

We are vitally interested in a speedy establishment of peace and 
unity in China and in the economic development of her vast natural 
resources. It is, indeed, to the Asiatic mainland that we must look 
primarily for raw materials and for the markets where our manufactured 
articles may be sold. Neither raw materials nor the markets can be 
had, unless order, happiness and prosperity reign in China, under good 
and stable government. With hundreds of thousands of our nationals 
resident in China, with enormous amounts of our capital invested there, 
and with our own national existence largely dependent on that of our 
neighbor, we are naturally interested in that country to a greater extent 
than any of the countries remotely situated. 

To say that Japan has special interests in China is simply to state 
a plain and actual fact. It intimates no claim or pretension of any kind 
prejudicial to China or to any other foreign nation. 

Nor are we actuated by any intention of securing preferential or 
exclusive economic rights in China. Why should we need them? 
Why should we be afraid of foreign competition in the Chinese market 
provided it is conducted squarely and honestly? Favored by geograph- 
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ical position, and having fair knowledge of the actual requirements of 
the Chinese people, our traders and business men can well take care of 
themselves in their commercial, industrial, and financial activities in 
China without any preferential or exclusive rights. 

We do not seek any territory in China, but we do seek a field of 
economic activity beneficial as much to China as to Japan, based always 
on the principles of the open door and equal opportunity. 


Such recent history, as every well-informed man knows, together with 
these statements regarding Japan’s foreign policies, ought to make clear the 
two vital interests of Japan in international affairs,—first, the necessity of 
seeing that no other great Power shall so lodge itself in China that it will 
become a menace to Japan; secondly, the necessity for Japan to obtain raw 
materials and agricultural supplies from the neighboring mainland and of 
marketing her manufactured goods there. Japan is not as richly endowed as 
America with wealth, expanse of territory and supplies of raw materials. 
Here we have practically everything we need. We are self-sustaining. 
But they are less well-endowed than the British Isles. The Japanese 
people cannot exist without foreign supplies and foreign markets. 

Now, I will get down again to some fundamental facts! Japan proper 
has a population of about 60,000,000 people. Her territory is approximately 
the size of the State of Montana. The population of Montana is approxi- 
mately 500,000. While most of the ground of that state is arable, in Japan 
most of the territory is composed of rocky, non-arable land, less than a fifth 
of it being capable of yielding crops. Taking Japan proper as a whole, 
there are nearly 400 people to the square mile, while in the United States 
we have but 35,—less than one-tenth of Japan’s congestion. In view of 
such circumstances as these, it seems remarkable that the Japanese have been 
able to make the individual sacrifices necessary to advance their country 
to its present position among the great Powers. It seems to me that instead 
of criticism, the Western world ought to be magnanimous enough to say to 
them, ‘Bravo! You have your faults, like other human beings, but your 
virtues are conspicuous.” 

Japan ought to be able to accomplish her objectives in this regard 
without war or danger of war, for no fair-dealing nation would deny her 
people the right to exist. The danger is only in the method by which she 
obtains the supplies and the markets which China, and, to a minor extent, 
Siberia, afford. If, in their zeal, her enterprising people observe two im- 
portant principles, they ought to encounter no serious opposition from either 
the Chinese or the Western Powers. The first of these principles is fair 
dealing with the Chinese,—who will greatly benefit by Japanese enterprise, 
and who in the mass will welcome it. The second of these principles is that 
there shall be no attempt at exclusion of other foreign traders in China,—in 
other words, no closing of the door to Western merchants or investors. 

We have generally been hearing of the way in which the Japanese fight 
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the attempt to close the doors and to keep them closed in China. Baron 
Shidehara said in one of his addresses here at the Conference that Japan 
would welcome the open door, and here are two conspicuous cases. One of 
them was affected in a way by the Twenty-One Demands. These two con- 
spicuous cases are these: The British Government, as most of you here 
know, by treaty with China controls the customs of China. That means 
that they have considerable influence over goods that come into China and 
go out as well. Most of the customs regulations are drafted in English as 
well as in Chinese, and not in Japanese, and the great majority of the foreign 
officials are English, a small proportion being Japanese. Notwithstanding 
these disadvantages, the Japanese trade amounts almost to the same bulk 
and wealth as the English trade with China. 

The next matter in which we Americans, as well as the British, enjoy a 
prestige and a position which the Japanese do not enjoy, is in the treaties 
which affect missionaries and school teachers and hospitals in China. I may 
mention incidentally that these treaties of 1901 were exacted from the 
Chinese by force of arms on the part of the United States and Great Britain 
and other countries as a result of the Boxer uprising in 1900. The Japanese 
have no such privilege as these missionary and school privileges. The 
missionaries and school teachers may own land in every province in China. 
One of the Twenty-One Demands was a demand upon China for the right 
to send Buddhist missionaries to their country. The demand was never 
pressed seriously, and it was never consented to in any way whatsoever. 
It seems to me a conspicuous leniency or breadth of view on the part of the 
Japanese that they have always permitted American and British mission- 
aries in their country, whereas I doubt very much whether we would not 
create a considerably greater disturbance than anything that we have yet 
seen from the Japanese if they sent to this country one-tenth or even one- 
hundredth of the number of Buddhist missionaries that we send there in 
the way of Christian missionaries. 

Now, let us take up a few of the fundamentals with regard to China. 
The territory of China, including the dependencies over which the Peking 
Government maintains nominal sovereignty, is considerably larger than 
that of the United States. It is estimated,—for no census has ever been 
taken,—that between 300,000,000 and 400,000,000 inhabitants reside within 
the Chinese borders. The development of the country is in a primary stage. 
There are in all, approximately, only 8000 miles of railroad, and all but a 
few hundred miles have been constructed through foreign enterprise. 

This foreign enterprise has greatly benefitted the Chinese. Where 
formerly they were unable to move their products from one province or even 
one section of a province to another section, the people along the railways 
are comparatively prosperous today. Let us take the case of the South 
Manchurian Railway as an example, and let us take it because that is a 
much criticized section of the meagre Chinese railway system. Where 
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formerly the territory was almost deserted, brigandage and the severity of 
the weather making life almost unbearable, the enterprise of the Japanese 
and the order which they have brought to the railway zone now make it 
possible for hundreds of thousands of Chinese, former residents of the 
crowded Shantung Province, to reside and make ample and happy livings 
in Manchuria. 

It is contended by relentless opponents of Japan that in developing 
China’s resources, the Japanese would deprive the Chinese people of what 
is rightfully and exclusively theirs. The reverse will probably prove to 
be the truth, as it has already. 

The Japanese would be superhuman beings if among them there were 
no traders who tried to exploit the native people. There are always in 
backward countries foreigners who seek their own selfish ends, and these 
foreigners are not only Japanese. In seeking their own advantage, Western 
adventurers have often been able to teach the Japanese tricks. But on the 
whole the continental people, now generally poor and unfortunate, have 
been greatly benefitted by any development of agriculture or mining, any 
construction of railways or organization of steamship lines, that more pro- 
gressive people have undertaken. 

In what condition would China be today without the enterprise of 
European and Japanese railway builders and promoters of mining, of in- 
dustries, of agriculture and of the steamship lines that visit her ports, and, 
if I may go further, without the foreign education that is being given her 
sons, primarily by Great Britain, Japan, and the United States? I deliber- 
ately class education with development, for one is essential to the other and 
both serve the cause of progress. Neither of these things is without their 
evils, but how much greater are their benefits! 

Likewise do foreign countries, including Great Britain and the United 
States, profit by such development, no matter who undertakes it. America’s 
trade with Japan today, both export and import, is far greater than that with 
China, in spite of the latter’s gigantic size and natural wealth. Part of the 
trade in cotton goods may have passed from the United States and Great 
Britain to Japan, but the increase in the sales of machinery has much more 
than compensated. Wherever organization and production are provided, 
the Chinese, a most industrious people, thrive and profit, and wherever 
their labor and resources are available, the benefits extend to all the world. 

As we go further north beyond Manchuria, the populations thin out 
rapidly, and beyond the Amur River, in Siberia, there is practically no popu- 
lation. Here are some fundamental facts with regard to the great Asiatic 
possessions of Russia. Siberia, as the Russian territory east of the Urals is 
generally known, is a vast sparsely inhabited region about the size of all 
North America. That section of it east of Lake Baikal alone is about the 
size of the United States—speaking broadly, that which is under the control 
of the Chita Government. 
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As the Nile is Egypt, so the Trans-Siberian Railway is Siberia. The 
Russian development along it is comparatively both new and artificial, ob- 
tained by Russia in following out her policies of conquest towards the East. 
Taking the territory as a whole, the population approximates only one 
person to the square mile. In East Siberia, there is nowhere a town that we 
Americans would dignify by the name of city, with the exception, perhaps, 
of the port of Vladivostok. 

We sometimes hear the argument that the United States must take 
active measures to keep Siberia open to ourselves. If this means war for 
the staking out of foreign claims for an indefinite future, then the rest of the 
world would be seriously menaced by the United States, for Siberia is only 
one of the world’s many future markets and many future sources of supply, 
and it is 6000 miles away from us. 

There are some ten or twelve thousand Japanese in Siberia, and I do 
not believe that there are a score of Americans residing there. It will thus 
be seen that the territory has hitherto been desirable as a place of coloniza- 
tion for no people. In spite of serious efforts on the part of successive 
Russian Governments, emigration from European Russia into Siberia has 
never taken place in an extensive, or important way. Russia’s eastern 
conquests were primarily political and strategic, secondarily economic, and 
never seriously for purposes of colonization. The problem of Siberia is one 
of the numerous secondary, not major, problems of the world. For the 
United States, it has no chance of becoming a major problem. But to the 
Japanese it is as Mexico is to us. 

The American Delegation to the Washington Conference realized that 
they could not right all the wrongs of the world, and also that many of the 
so-called wrongs were seriously open to question. But, on the other hand, 
they knew that they could accomplish much, and they demonstrated in a 
practical manner the power and influence of this superstate to which we 
belong. 

To settle, for instance, the problem of China was quite impossible. No 
body of men in conference could accomplish that which is probably a work 
of decades. Only the slow processes of time can cure that country of her 
misfortunes. We shall have the problem of China before us for as long as 
we who are here may live, and it will go on for many years thereafter. China 
is the oldest civilization that exists in the world today, and, being steeped 
in traditions, will be one of the slowest to change. If anyone thought that the 
Conference at Washington could, by the drafting of declarations or treaties, 
remake that massive and splendid old state, he was very much mistaken. 
The Chinese, if they are to adopt our methods and our ways, must do so of 
their own accord and in their own good time. At the present time, in spite 
of her gigantic size, China has, as I have said, only about 8000 miles of rail- 
way, most of it under foreign control,—British, French, Belgian, Japanese, 
and some little American. You can get some idea of the difference that 
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exists between China and the United States if you consider the fact that we 
have in the United States over 270,000 miles of road. Imagine what this 
country would be with no railway communication west of the Mississippi, 
with lines connecting only New Orleans, St. Louis and Chicago with the 
Atlantic coast, and you will realize that calling China a republic does not 
make her exactly like the United States. 

The Conference at Washington, as Senator Underwood said, has given 
China a magna charta. The nations have renewed their pledges to respect 
her sovereignty, and it will be very difficult for any of them to go seriously 
behind their agreements, even if any should want to do so. That codpera- 
tion of the Powers in China, as provided by the Conference treaties, .will 
greatly benefit China, and next to China, Japan; and for that reason those 
Japanese leaders who understand, welcome the work of the Washington 
Conference. Understanding and codperating mean peace among the 
Powers in the Far East, and must aid the prosperity of both China and Japan. 

It is now for the Chinese to unify their country, create a condition of 
security for life and property within it, and establish their responsibility 
to others. When they have done that, as the Japanese did with con- 
spicuously fewer resources and advantages,—they will find equal facility 
in getting rid of the humiliation of extraterritoriality and the presence of 
foreign troops at their capital and elsewhere. (These troops include 
Americans; and American gunboats, as well as those of other countries, ply 
the waters of the Yangtze River for the purpose of protecting business men 
and missionaries. ) 

When the Chinese unify China and establish law and order in their 
provinces, their country will no longer be the subject of potential aggres- 
sions and counter activities for the thwarting of such aggressions. 

In this connection, please permit me again to point out that the so-called 
infringements of China’s sovereignty have not always been detrimental to 
China’s interests. Here isa conspicuous case: The British infringements,— 
if you wish to call them that,—have been notably beneficial. Indeed, 
without the British it is doubtful if China proper would be intact today. To 
say nothing of the manner in which Great Britain assisted in the thwarting of 
Russian and German projects in China, here are two present cases to con- 
sider: An Englishman, supported by his government, organized China’s 
customs service; and today that service, still controlled by an Englishman 
under treaty with the British Government, is one of the two stabilizing 
factors that maintain China’s credit in the world, and that, at the same 
time, help materially to keep the country unified. The other factor is the 
Salt Gabelle, or bureau, also controlled by a British subject under arrange- 
ment with several Consortium Powers. These two sources of revenue are 
the most important and most dependable that the Central Government 
possesses, because no other tax is administered with complete honesty and 
modern efficiency. If these two departments of the government were 
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relieved of foreign supervision, it is safe to say that China’s foreign bonds, 
guaranteed by them, would immediately and seriously decline,—they stand 
at fifty today, and I should not be surprised if they went down to five in case 
of such a removal,—while her rival military factions would promptly take 
control of the sources of these revenues in their particular districts, with the 
result of further decentralization, if not actual disunion. 

Ladies and gentlemen, the Conference at Washington has done much, 
much for China, much for Japan, and much for the peace of the world. As 
Mr. Balfour said, it has done more than the most experienced statesmen 
believed possible prior to November 12. 

When we proposed, after the conclusion of the Great War, to go ahead 
with our famous 1916 naval programme, we had to have justification for 
that project,—the creation of the greatest navy the world had ever known, 
the outbuilding by 1924 in capital ships of Great Britain and Japan combined. 
That project opened the way for abundant and misleading speculation 
about ‘‘the next war,” whether or not we should have to fight Japan, and 
whether Great Britain would be on the side of Japan when we did. Both 
foreigners and Americans campaigned among us to develop our suspicions. 
I do not mean to impute insincere motives to anyone, but I do emphatically 
declare that the result was bad—bad for the peace and welfare of the world 
and bad for the United States. What would have been the result had we 
gone on with that sort of thing? Either we should have spent millions 
upon millions, probably billions of dollars, needlessly, or we should have had 
a war which would have justified the expense. Then let us consider what 
would have happened had we achieved victory. We should have had these 
two alternatives; either to remain in the Far East, where we do not want to 
be and where we should not be welcome, or to withdraw after having done 
considerable damage and having benefitted nobody. War between this 
country and Japan would not benefit China, unless, subsequently, we re- 
mained in China in an attempt to reorganize that country; and if we should 
do that, we should find that the Chinese would attempt to influence other 
nations to get rid of us. We have the case of the Philippines, and there are 
the cases of India, Egypt and Korea as examples. 

But I am putting a hypothetical case too bluntly. There was never 
danger of war. As a whole, the United States is too sane for any such 
distant and unnecessary adventure; and the Japanese would not accept a 
challenge from us short of definite menace. They sincerely want peace. 
But, nevertheless, I deplored the attitude that we Americans were develop- 
ing among us up to the memorable day of November 12, when Mr. Hughes 
made America’s remarkable naval proposals. 

As Admiral Kato said, those proposals were a stroke. of genius. They 
were the work primarily of five practical men, Mr. Harding and the four 
American delegates, who had considered the naval and Pacific situation from 
a broad, wise point of view and who made a direct and practical proposal, 
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a proposal to cut down the three greater navies of the world in equal pro- 
portions, leaving the security of the respective countries exactly where they 


were. That was simple, comprehensible, and, as we have seen, splendidly 
successful. 


The PresipENT. Before separating, I am requested to announce that 
all the members of the four sub-committees of the General Committee for 
the Advancement of International Law will meet in this room at ten o’clock 
tomorrow morning. The meeting is now closed. 

Whereupon the session adjourned at 10.44 o’clock P.M. 

















SECOND SESSION 
Friday, April 28, 1922, at 10.30 o’clock a.m. 


The Committee for the Advancement of International Law was called 
to order by the Honorable Elihu Root, President. 


The PresipENT. Gentlemen of the Committee: This is a preliminary 
canter merely to bring the general committee together in order that it may 
start even before separation into the separate subcommittees. The design 
of this particular meeting is not to act as a committee, but to secure the be- 
ginning of the work of the separate committees in considering the specific 
subjects that have been assigned to them. 

Now just a word about the general situation that we have to deal with. 
Of course there are certain fields of international law which have been so 
roughly dealt with during the war that there is great confusion in the public 
mind, and not merely in the mind of the man on the street, but of highly 
educated, cultivated men, men pretty familiar with the field, as to whether 
there is any law. Take the subject of visit and search, the subject of block- 
ade, of contraband, and a great variety of kindred subjects; nobody really 
knows what the law is now, nobody knows how far the change in conditions 
has virtually effected a change in the law. When you apply rules to living 
conditions you get a resultant force, and it is quite certain that, if you apply 
the rules, for example, of the Declaration of Paris to the conditions in the 
world following the World War, you will have a result different from the 
resultant of the application of those rules before the war. Now, of course, 
that is a condition which is quite intolerable. It ought not to continue. 

Then there are many directions or a numberof directions in which things 
in the way of formulating rules of law and se: uring their general acceptance 
may be practicable now when they were not practicable before the war. 
That ought to be ascertained, whether people have learned sofmething by 
this war. Perhaps they have; sometimes I doubt it. But we ought to find 
out whether they have learned anything. 

Then there are new fields quite uncovered by rules of law. Life has 
traveled more rapidly than the development of law, and the law is left be- 
hind. It ought to be pulled up to a level with the conditions which need it. 

Now I think that must be the feeling of everybody who believes in a 
world regulated by public law, who believes that the same force of world 
public opinion behind international rules of conduct which really make the 
municipal law of a state, ought to be operating effectively and systematically 
and practically again. 

It is apparent, however, that the condition of things in the world is not 
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yet such as to make it practicable for the representatives of the states whose 
assent must make additional or amendatory rules to act in a general confer- 
ence. The assent of the civilized states cannot be obtained, for their rep- 
resentatives cannot sit down quietly to consider the subject of the law. 
Everything is too much disturbed. The storm has left the waves too high 
for that condition of partial detachment. 

The commission which met at The Hague two years ago on the invitation 
of the Council of the League of Nations, composed of gentlemen from all 
over the world stigmatized as international jurists,—that commission went 
beyond the function which was charged upon it and made its recommenda- 
tion to the League of Nations that a conference should be called for the con- 
sideration of the subject of international law, specifying a series of specific 
points, and those specific points are distributed under the program of this 
Society among the committees or commissions into which you are about to 
separate. The Council passed that on to the Assembly of the League of 
Nations, and the Assembly declined to act. Some inquiry on the subject 
has led to the conclusion that while they did not state it very clearly, they 
felt that the time had not come to act upon recommendations of that kind. 
So I do not think it was a negative to the proposition, but it was a negative 
to action at that time. But unquestionably the time has come when the 
preparation ought to be going on. No conference that is called together 
can act without preparation. Suppose that five years hence the world is in 
a sufficiently chastened and sober mood to sit down and think about such 
a thing as law, if they got together without material they would not be able 
to do anything. The Hague Conferences would not have been able to do 
anything if the work had not been done beforehand. They had well matured 
and thought out plans to consider and say yes or no to them, and to make 
suggestions and criticisms about them. That process ought to be going on 
now. If everybody waits, they will wait until too late. Somebody ought 
to begin, get the thing going, get people to think about it, get people to 
make and formulate propositions. That is the only way to avoid a very dis- 
astrous result, when the political bodies ruling the states are ready to act. 

As I tried to tell you last night, the necessities of policy of the Arms 
Conference here this winter required them to do a number of things which 
really were a beginning,—a beginning towards formulation, towards de- 
termining where some action was needed. That process ought to be carried 
on, and I know of nobody anywhere that is better fitted to do it than this 
Society. The point will presently be reached when conference or communi- 
cation with other societies, other organizations, looking to the advancement 
of international law will be appropriate. But it is of no use to approach 
other societies, other organizations, with empty hands. Have something— 
have something to propose, some grist for the mill, before you undertake 
to grind in the mill. There is a great tendency always in human nature 
to get rid of doing something by organizing a little more! And we 
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want to avoid that. Now everybody, I think, who thinks about it recog- 
nizes the fact that there is work to be done, that somebody ought to do it, 
that the law of nations ought to be gotten on to a more definite and satis- 
factory basis; that you cannot do it by piling up organizations. The way 
to do it is to begin to do it; and I hope that beginning may. be made not 
later than a quarter of eleven this morning. 

I have been asked by Dr. Scott to read some notices. He wishes me to 
request all members who expect to attend the banquet tomorrow night to 
get the tickets today. I wish to say, however, that no member of this 
committee will be permitted to attend the banquet tomorrow unless he 
brings a certificate from Dr. Scott that he has done something today. A 
further notice reads: Please state that any subcommittee which needs 
clerical assistance may find it at No. 2 Jackson Place. 

Before declaring this joint meeting adjourned, permit me to say a word 
about Lord Bryce. Great and noble man he was, full of public spirit in the 
broadest sense; not merely English public spirit, not merely British public 
spirit, but the spirit of ardent partisanship for all men everywhere on the 
face of the earth, of whatever race, or previous condition of servitude, who 
were struggling to attain the ends of free and orderly self-government; a 
man of noble and active enthusiasms but at the same time of the most 
simple and satisfactory common sense in the application of them; a genuine 
and special friend of America, watching for many years, with the greatest 
solicitude, all the ups and downs of our governmental experiments, and a man 
willing to take infinite trouble in the pursuit of the occupation of his life,— 
the study, the biological study, of the struggles of men towards government. 

I went over to Europe two years ago, rather grumblingly, complaining 
that I was too old to be pulled and hauled around the world, and forced to 
do all sorts of odd jobs. I got up to The Hague, and I found a letter from 
Bryce written from Madrid. He wrote to ask me to be sure not to get away 
from Europe without his seeing me. He said he was just back from Morocco. 
He had been over there studying the tribes! Well, as Bryce was eighty- 
one, and I was only seventy-five, I withdrew all my previous remarks, and 
settled down to my work cheerfully. 

This continent owes him a great deal, and the British Empire owes him 
a great deal for one thing that he did: The course of diplomatic affairs in 
matters relating to British possessions,—Canada on one hand and the United 
States on the other,—had always taken the rather devious course of, say, a 
communication between the State Department and the British Ambassador; 
that was sent to the Foreign Office, and sent by the Foreign Office to the 
Colonial Office; in accordance with the regular practice of the Colonial Office 
sent to the Government at Ottawa; and the Government at Ottawa having 
no branch or division for the purpose of dealing with such things, dealt with 
it as a whole; and after they had gotten through discussing and talking and 
finally coming to some conclusion, or no conclusion, they would report back 
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to the Colonial Office; the Colonial Office would send something on the basis 
of their report to the Foreign Office; the Foreign Office would send something 
back to the Ambassador; the Ambassador would go to the State Depart- 
ment; and then they would have a week to find out what it was all about! 
Well the representatives of Britain here trained in the diplomatic school 
were strictly correct in their treatment of such questions. But Bryce, when 
he found something coming up that really affected the interests of Canada, 
did not hesitate an hour to pack his gripsack, and to go to Ottawa and talk 
to them about it; and he would come back and know the whole thing! And 
that really started the new régime,—the new régime under which the long 
growing and rather sullen dissatisfaction of the British Dominions with 
having no voice in matters that affected their foreign relations was done 
away with. They acquired under his leadership as British Ambassador 
here the share in matters affecting their foreign relations that they thought 
they were entitled to; and it was a great thing for Britain, and for all of us, 
that that was the condition when this great war came on, instead of the con- 
dition of dissatisfaction that had preceded it. 

I had a letter the other day telling about his end, in full possession of 
his strength, in full possession of his mental and physical powers; active, 
alert, busy, full of the great work that he was just entering upon, upon the 
life and times of Justinian. He went to bed as usual in the evening; in the 
morning he was gone, lying peacefully in his bed, an ideal end of a busy and 
active and restless life. 

I feel myself not only great affection, but a feeling of grateful apprecia- 
tion of the man who was real and who spent himself in doing real things, not 
for his aggrandizement, but to help everybody who was trying to do the 
things that he was interested in having done. 


Mr. CuarLtes Henry Butter. Mr. Chairman, I would like to say 
that we have been impressed with the remarks of the chairman, and at the 
proper time in the proceedings of the Society I shall ask to have these re- 
marks transferred to the minutes of the meetings of the whole Society, and 
made the basis of a proper resolution to transmit to Lady Bryce, expressing 
the regard and esteem of this Society and the affection which this Society 
always had for Lord Bryce. 

The Presipent. That is very appropriate. Is there any further 
business to be brought before the General Committee? 

Professor GeorGE G. Witson. Mr. Chairman, there are present a con- 
siderable number of members of the Society not members of, or not named 
on, these several subcommittees. Would it be in order that the members 
should be invited to share in the discussions of these subcommittees as they 
may choose? 

The PRESIDENT. Quite so; quite so. The organization in this Society 
is not an end; it is a means. 
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It is understood, then, that the members of the Society are invited to 
join any one of the subcommittees that interests them and take part in the 
discussion. Subcommittee No. 1 on “Visit, Search and Capture” I will 
assign to this corner of the room here (indicating); Subcommittee No. 2 on 
the “‘Status of Government Vessels,’’ I will assign to this corner here (indi- 
cating), and if they do not behave, they will be subject to visit, search and 
capture by Subcommittee No. 1. Subcommittee No. 3 on “Problems of 
Maritime Warfare”’ will be put down in the corner on the left (indicating) ; 
Subcommittee No. 4 on “Offenses which could be characterized as Interna- 
tional Crimes and Procedure” may have their meeting place in the remaining 
corner of the room. 

Upon the adjournment of the subcommittees this morning they will 
adjourn to meet at half-past two this afternoon in their appropriate corners, 
and at half-past eight this evening Baron Korff will oblige us by a paper or 
an address upon “‘The Equality of States.” 

Is there any further business to be brought before the general commit- 
tee? If not, the committee will separate and resolve itself into its constitu- 
ent elements, meeting in their respective corners. 

Whereupon, the meeting of the committee adjourned at 10.50 o’clock 
A.M. 





THIRD SESSION 
Friday, April 28, 1922, at 8.30 o’clock p.m. 


The Society was called to order at 8.30 o’clock p.m., with Honorable 
Oscar 8S. Straus, a Vice-President and Chairman of the Executive Council, in 
the chair. 

The CHarRMAN. There is some little business to be transacted before 
the session begins. It is customary to appoint a nominating committee. 
Under the amendment to the constitution which will come up and doubtless 
will be adopted tomorrow, it is provided that an interval of at least one year 
shall elapse between terms of service on the Executive Council. The Coun- 
cil is composed of three classes, each of eight members, whose terms expire in 
successive years. The class that goes out this year will be those that are 
designated to serve until 1922, and new nominations for the class of 1925 will 
be made. We are not a closed corporation, but we are growing older. We 
are sixteen years old now. Many of us who started sixteen years ago are not 
quite as young as we were then, and we want this Society always to have the 
push and energy to go forward and meet the great problems of the reconstruc- 
tion of the world on a basis of law. Therefore by this renovation we are not 
going to die by old age. It is my duty to appoint a nominating committee 
to present the nominations at the business meeting, which is held tomorrow 
morning at ten o’clock. 

I appoint to such nominating committee Hon. Frank C. Partridge, Prof. 
Charles Cheney Hyde, Hon. Lester H. Woolsey, Prof. Phillip Marshall 
Brown and Prof. Francis W. Aymar. I would suggest that that committee 
meet this evening after the session is closed so that they can confer and make 
arrangements for a further meeting as they decide. This committee is to 
present nominations, as I have stated, for the eight members of the council of 
the class of 1925; they are to present nominations for honorary president; 
they are to present nominations for president, and they are to present nomi- 
nations for eighteen vice-presidents. There are three new vice-presidents 
who must be nominated to fill the vacancies caused by death of three of the 
present vice-presidents, and those three, I am sorry to say, are Hon. Philan- 
der C. Knox, Hon. Horace Porter, and Chief Justice White. 

I am requested to state that the members should secure tickets for the 
banquet at latest tomorrow morning from Mr. Finch, who has charge of the 
banquet. I trust that will not be neglected because certain arrangements 
have to be made and they cannot be made later, and therefore the reserva- 
tions should be made not later than tomorrow morning. ; 

The session this evening will be constituted by an address on “The 
Equality of States,” by Baron Korff, after which the four important com- 
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mittees who have charge of the four subjects designated upon the program 
will make their reports. I will have something to say about that before call- 
ing upon them to make their reports. 

I now have the pleasure of calling upon Baron Korff, Professor of Politi- 
cal Science in the School of Foreign Service of Georgetown University. 


THE EQUALITY OF STATES 


AppreEss By Baron §. A. KorrFrr 


Professor of Political Science in the School of Foreign Service of Georgetown 
University 


Mr. Chairman, ladies and gentlemen: It was with a feeling of distinct 
hesitation that I decided to tackle the question on the program this evening, 
and for several reasons, not only because I knew that I would be faced by an 
eminent audience, having in its midst some of the foremost specialists in the 
United States, and that I had to deal with the most intricate questions of 
international politics, but because I realized that in a way I would have 
against me the policies of certain great Powers, and finally because the main 
principle is still controversial. Yet I gathered up my courage because I con- 
sidered that now is the time more than ever to discuss this principle. Inter- 
national law, after the great war, is very slowly but gradually picking up and 
being reconstructed, and it is time to consider the main and basic principles. 

In this respect two questions stand out preéminently in my mind. First 
of all, Is any legal order, such as we would like international law to stand for, 
possible without the principle of equality? It is no mere coincidence that in 
this respect our thoughts go back to the eighteenth century, and we think of 
the father of the theories of personal freedom, Samuel Pufendorf, and that 
these questions of personal freedom are very closely connected with the im- 
portant principle of the equality of states. 

Thesecond question that comes to my mind is of a political nature, Is the 
conception of inequality harmless? And I answer it also in the negative. I 
think that it bears some very great dangers for the ideas of international law. 
Not so long ago there was made a valiant attempt to analyze and study this 
domain. A book was written that I read with the greatest pleasure,'—con- 
structive, stimulating, interesting; every page I found enthralling; and yet 
when I had read it through and put it down, I put it down with a certain feel- 
ing of dissatisfaction. It ought to have a second volume with more definite 
conclusions. 

The source of trouble in this question is the growth of the so-called great 
Powers. There formed gradually in the nineteenth century a small group of 
nations that were imposing their will and policies on the rest of the world, 
like a sort of self-appointed executive committee; that policy was constantly 


1E. D. Dickinson, The Equality of States in International Law. 
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threatening the rights of small nations, and depriving them of sufficient safe- 
guards for their existence. If you take the history of the nineteenth century 
you will see that the legal principle was more or less admitted everywhere, 
that equality as such ought to exist among the states, but no special defini- 
tion of it is given. Unfortunately, the political principle of dominance was 
constantly and strongly overshadowing it and thwarting it. After 1900 that 
system gradually crystallized in a definite group, which for the first time felt 
itself as such in 1907, at the second Hague Conference. At the first Hague 
Conference the elements of the system were perhaps already in existence, 
but they were not so evident then, because at that first Conference great 
Powers alone were participating almost exclusively. At the second Confer- 
ence there were thirty-odd small ones around them. Thus the glaring con- 
tradiction between the great and the small became evident to the outside 
world. There were eight of the great Powers at that time, Germany, Aus- 
tria-Hungary, the United States, France, Great Britain, Italy, Japan and 
Russia. 

That system was from the point of view of international law best de- 
scribed by a Russian, Professor Hrabar of Dorpat. Unfortunately, his work 
has never been translated. His idea was that the comity of nations cannot 
be constructed on the monarchical principle; that it ought never to be con- 
structed on the democratic principle, and that aristocracy, in consequence, 
was the only right principle for any international organization; in other words, 
the latter ought to be governed by a small group of nations. According to 
the old principle, when large dogs fight the small ones keep at a respectful 
distance. Unfortunately, once in a while there is an angry snap at them 
and they always get the worst of it. Most people now realize that the 
second Hague Conference failed. It failed for two reasons: first of all, be- 
cause Germany rebelled at the idea that a powerful nation should willingly 
renounce for the general good part of its freedom of action. On the other 
hand, the second reason was eloquently put forward by the Brazilian, Bar- 
bosa; it was the small nations fear of the great ones. The small ones pro- 
tested right along and protested to such a degree that it amounted to declin- 
ing to participate in such a combination. 

And that brings us into the very heart of the question. On the one side 
you have the great Powers claiming freedom of action. On the other side 
you have the small ones afraid of the larger ones and asking for justice and 
equality. 

It is a great problem that confronts us. In very many questions of 
modern law you have the same problem exactly; for instance, in constitu- 
tional law, what shall we do with the idea of sovereignty? Many thoughtful 
scientists have it weighing heavily on their minds, how to adapt our new 
ideas to the old conceptions of unlimited power of the state. It is most vital 
to bring in limitations that we all feel are so necessary, but so few have yet 
found the right method to do it. 
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Two facts will strike us at once as outstanding in their significance in 
this respect. I mentioned the eight great Powers that were leading the world 
in 1907. Where are they now? How many of them are left? Three of 
them have disappeared as great Powers, possibly forever,—Germany, Russia, 
Austria-Hungary. There remain five. Out of the five, two are distinctly 
lagging behind, so much so that many persons question the fact of their be- 
longing any more to the group of great Powers. There remain thus three, 
and even among the survivors one has to deal at present with most 
serious problems of disintegration. We distinctly see that in the British 
Empire the centrifugal forces dominate. Wesee that Egypt islost. Wesee 
that India is seething with discontent. And the other day I heard some- 
body say that even Ireland had its troubles! What do these processes mean? 
They mean that only three great Powers are left. Can they lead the world? 
Can one construct a system of international law on the basis of two or three 
great Powers leading the rest? 

On the other hand, we find the second undeniable fact: the great war 
has brought about the destruction of four empires—three of them belonging 
to the former great Powers, plus Turkey. The destruction was so effective 
that it created dozens of new states, all of them small ones; and every one of 
these small nations in its process of self-determination (whatever that 
means) is clamoring for equality, for independence, for legal guaranties, that 
the remaining big ones should not attack them or curtail their rights. Much 
of the trouble of the present day depends upon that readjustment of the dif- 
ferent nations which have not yet found their equilibrium. For instance, 
here alone lies the cause of the failure of the League of Nations. First, the 
great Powers are fearing to lose their dominance. Secondly, they are fearing 
the restriction of their freedom of action. And thirdly, and mostly, they are 
fearful that the small states in the international organization of the League of 
Nations should, by mere majority, enforce their will and curtail the liberty 
and freedom of the great Powers. On the other hand, the small ones feel 
that they do not yet find the protection of their rights and of their equality. 

If we analyze the objects of the science of international law, I think we 
might say that it consists not only, as some assert, of the interpretation of the 
existing legal order; science not only interprets, but has also to formulate and 
crystallize principles and ideals. Science in that meaning has to lead. I am 
not much impressed by the argument that equality is a fiction, and at that 
never very consistently observed. So are the Ten Commandments, which 
are not very consistently observed either. 

I think that the great war confirmed more than anything else the very 
important truth that social processes and the development of humanity are 
going along the lines of general evolution, and that these forces are not blind 
ones, that they are not uncontrollable, as thunder-storms or tornadoes, that 
the human intellect can rationalize them; and if man can rationalize these 
forces, it means that we can influence them, that in understanding them, we 
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can bring about changes. It is for science to define the aims and ideals and 
it is for the statesmen to devise the means to follow them up and achieve 
them, to subdue the forces of nature to the human will and to make them 
serve our interests. In our field of international law it would mean that in 
the maze of inequalities (who would deny that life consists only of differen- 
tiation and inequalities?) science must find and point out the principles and 
ideals, just as in physical life the human mind creates the types and species, 
but with this difference,—that in the social sciences we always and invariably 
attach a valuation to our ideas; we create moral values, simultaneously with 
the principles and ideals. 

In this case the principle would be of the equality of states, because the 
opposite idea leads to the worship of force; there ought to be no mistake 
about it. My late friend, Senator Nys of Brussels, gave long ago the warn- 
ing, that the practice of inequality impairs the principle of equality. 

Now I would like to draw your attention to another fact, a significant 
change that has come about in certain quarters. I take the French science 
of international law, and I choose a name from the foremost ranks,—Profes- 
sor Pillet. Pillet asserted not so long ago that ‘‘the great Powers exercise 
an indisputable preponderance and regulate at their pleasure the collective 
interests of the other states.’”’ Please note that ‘the great Powers exercise 
an indisputable preponderance,” which is force, and that ‘‘they want to regu- 
late at their pleasure the interests of other states,’’—just what the small ones 
are most afraid of. Another well-known and esteemed Frenchman, the late 
Professor Renault, compared Montenegro and Luxemburg to Great Britain, 
saying: ‘‘ Would it not seem preposterous to give them an equal vote in mari- 
time warfare?”” Montenegro had a small power-boat on the only lake they 
have. Luxemburg possibly did not have even that. Naturally this seems 
preposterous, but it is entirely outside of the question. A few years have 
passed, the great war has taken place, and we find now in the book of another 
Frenchman, Charles Dupuis”, on page 479, that he frets at the “actual 
anarchy of sovereignties which do not give any guaranties whatsoever to the 
small nations.”” This seems an entirely different point of view! There is 
no trace left in Dupuis’ words of the former assurance of the seeming sanc- 
tity of the preponderance of the great Powers, as there was in the statement 
of Pillet. 

At the same time we need not underrate the theoretical influence of 
science on practical life. There were several instances when it proved very 
beneficial. The best example in this respect is the work of the Brussels Con- 
ference that codified the laws of land warfare in 1874. How was it done? 
An American (Lieber) worked out the project of codification; a German 
(Bluntschli) adapted it to European ideas of the day; and a Russian (Martens) 
brought it up at the Brussels Conference and carried it through, achieving an 


2 Le Droit des Gens et les Rapports des Grandes Puissances avec les autres Etats avant le 
Pacte de la Société des Nations. 
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agreement of nations which was the first real step in the codification of inter- 
national law. If Martens had not done anything else in his life, he would 
still be one of the greatest lawyers in the field of international law by having 
done that. One can find many more such examples, so very encouraging for 
the students of international law. 

Unfortunately, in the vast literature of international law, the main ques- 
tion still remains open; there are still many doubts as to its legal definition. 
Where is the criterion, anyway, of equality? Certainly not in the strength 
or power of the nations. Isit aright, orisitan attribute? Or isit the capac- 
ity of having rights? It is the main principle that is still in question, the 
principle of equality before law, which is not yet firmly established. 

Summing up, we can thus say that in the course of the nineteenth century 
certain processes were taking place in the comity of nations, which tended to 
create a definite preponderance of the so-called great Powers over the other 
nations; and there were several attempts made in the scientific literature 
to sanction these developments, by creating a corresponding legal theory, 
and to question the ideal of the equality of states as unreal and unnecessary. 
It called forth, however, among the smaller states some very vigorous pro- 
tests and partly wrecked the work of the second Hague Peace Conference. 
The great war and the ideas of modern times brought with them further 
changes; stupendous forces of disruption and disintegration set in everywhere, 
some of the mighty former empires entirely disappeared and crumbled away, 
others were considerably weakened and are still fighting against further dis- 
memberment. In other words, the former preponderance of the great Powers 
underwent a severe test or challenge; their number dwindled down to a mere 
handful. On the other side, we can witness at present a great increase in 
numbers of the smaller states, each one of which loudly clamors for inde- 
pendence, equality and safe guarantees of its rights. All of these processes 
naturally enhance and strengthen the meaning of the ideal of equality and 
the importance of its theoretical definition and practical application in inter- 
national relations and international law. 

And again, involuntarily, our thoughts go back to the eighteenth cen- 
tury, when the great fight for human liberty was taking place. I think that 
in the family of nations, though perhaps on a smaller scale, but with a 
grander object, the same process is going on at the present day. The smaller 
nations are fighting for their freedom and for their independence, determined 
to put an end to or at least definitely to curtail the dominance of the great 
Powers. 

I find that the idea of equality in this respect has a double meaning. 
One is negative, the other one positive and active. The negative side is the 
principle of equality before law, and I am sure that we can consider that at 
least this is clear and more or less accepted everywhere: all the members of 
the family of nations, whatever their size or power, strength or past history, 
all are to be treated as equals before the law of nations. The trouble comes, 
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however, when we tackle the other part of the question, the active side, 
namely, the question of participation in the international organization. On 
what principle can it be built up if one does not guarantee equality first? I 
do not think that any other way out can be found. The historical parallel 
with the eighteenth century is very striking in this case. Then, as now, the 
fight for freedom started with the struggle for equality before the law, which 
object was accomplished finally by the French Revolution. Then only 
started the second, protracted struggle, for the participation of the citizens 
at large in the organization and functioning of the state. The ideal of uni- 
versal suffrage, for example, played a very important réle during this second 
phase, and it took some fifty long years, before these new principles of public 
law found their acknowledgment; only after the numerous revolutions of 
1848 did the new democratic ideals find their final place in constitutional law. 

At present, it seems to me, that in the field of international law we have 
entered a similar second period, when the nations, having accepted the idea 
of equality before the law, are now struggling for the acknowledgment of 
the active side of the same principle, of the equality of participation in the 
international organization of the comity of nations; only on those lines can 
international law develop in the future. In following up and studying these 
processes let us always keep in mind the most beautiful constitutional article 
ever written. I mean Article 30 of the Constitution of Massachusetts of 
1780, where it is said so plainly and yet so splendidly that the Common- 
wealth of Massachusetts is being established ‘‘to the end that. it should be a 
government of laws and not of men.” I thank you. 

The CuarnMANn. Now the reports to the Society of the subcommittees 
of the Committee for the Advancement of International Law are in order. 
These reports will constitute the beginning of the most important work that 
this Society has undertaken. They look forward, prepare the way, as you 
will see, for that system of the law of nations which we hope will develop so 
that the world will be brought under the government of laws. Of course, 
private organizations like we are are not law-makers, but law-makers of the 
nations, their official representatives, cannot proceed without the study of 
the science of international law. In any advances in international law that 
have been made, the field had first to be ploughed by specialists and students 
so as to make legislation possible. We are proceeding logically on that 
ground, and we are fortunate in having four distinct committees who have 
studied the several subjects that have been assigned to them, with a distinct 
chairman of each, who will now begin to plough the ground for the develop- 
ment of international law. This is the great work of the future. 

I now have the pleasure of asking the chairman of subcommittee No. 1 
to make his report. That subcommittee’s thesis is to restate the estab- 
lished rules of international law especially, and in the first instance, in the 
fields affected by the events of the recent war. Former Ambassador David 
Jayne Hill is its chairman. 
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REPORT OF SUB-COMMITTEE NO. 1 
VISIT, SEARCH AND CAPTURE 
PRESENTED BY Dr. Davip JAYNE HILL, CHAIRMAN 


Mr. Chairman, ladies and gentlemen: It is a most important under- 
taking for us to ascertain, if possible, whether there is any substance to what 
we call international law, whether the words should indicate a vacuum, an 
aspiration or a reality. It is my humble office this evening to bring to your 
attention the report of the committee on visit, search and capture. 

The subject assigned to Subcommittee No. 1, for examination and report 
at the present meeting of the Society, is “ Visit, Search and Capture.’”’ The 
purpose of the report is to restate the established rules of international law 
upon this subject, and to determine to what extent they have been affected 
by the events of the recent war. 

Until international law is authoritatively codified and generally ac- 
cepted in conventional form by the society of sovereign nations, it will con- 
tinue to be, to some extent, inconvenient and sometimes difficult to ascertain 
precisely what the existing rules of international law are, and especially to 
establish their legal authority over a nation that for any reason is disposed 
to dissent from them. 

When we examine the various attempts to secure a precise and formal 
conventional enunciation of maritime law, for example, we are at once 
struck by the obvious incompleteness of the results. The Declaration of 
Paris of 1856, lays down four principles: (1) that privateering is abolished; 
(2) that the neutral flag covers the enemy’s goods, with the exception of con- 
traband of war; (3) that neutral goods, except contraband of war, are not 
liable to capture under an enemy flag; and (4) that blockades, to be respected, 
must be effective. Seven Powers, having reached these conclusions, and 
believing, as the Declaration of Paris announced, that “these maxims will 
be gratefully received by the whole world,” did not doubt that they would be 
universally accepted as binding obligations. In this, notwithstanding some 
dissent, in which the United States took a leading part, their expectation 
was substantially realized, and the declaration has finally come to be ac- 
cepted as the basis of present maritime law.! 

The Hague Conferences of 1899 and 1907 undertook, in separate con- 
ventions, to lay down rules on many subjects connected with maritime war- 
fare, but made no attempt to elaborate a complete code, or even to touch 
upon some of the most fundamental elements of maritime law. 

The position taken in the Hague Conference of 1907 was that, while it 


1Sir Francis Piggott, writing for the Historical Section of the British Foreign Office, in 
his book, The Freedom of the Seas Historically Treated, Oxford University Press, 1919, defends 
the original attitude of England, that the neutral flag should not cover the enemy’s goods, 
and calls the doctrine of the Declaration a ‘new fangled doctrine,” p. 7. 
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is expedient to commence codifying regulations of general application, and 
“to lay down in written engagements the principles which have hitherto 
remained in the uncertain domain of controversy or have been left to the 
direction of government,’’ no general codification should be undertaken at 
that time. ‘From henceforth,” it is declared, “‘a certain number of rules 
may be made, without affecting the common law now in force with regard 
to the matters which that law has left unsettled.”’? 

The ‘common law” regarding visit, search and capture, thus distinctly 
recognized as being in force, was not intended to be altered by those conven- 
tions. It was merely supplemented by certain amplifications, clarifications 
and ameliorations regarding those matters which the ‘‘common law”’ had 
left unsettled, such as the special agreements regarding the inviolability of 
postal correspondence; exemption from capture of vessels charged with 
religious, scientific or philanthropic missions, in addition to those, like hos- 
_ pital ships, already exempted under the ‘‘common law’’; the treatment of 
crews of enemy merchant ships captured by a belligerent; the transformation 
of merchant ships into war vessels, the use of neutral ports, etc. 

There should be no controversy regarding the extent to which these 
conventions were binding. In so far as their contents were merely sup- 
plementary to previously accepted law, they were binding only upon the 
nations that ratified them; and not even then, when by their own terms they 
ceased to be operative if non-signatories were involved as belligerents, as 
was the case in the recent war. It is, however, to be remembered that these 
conventions abrogated no previously accepted law, which continued to 
remain in force; and it is, therefore, fallacious to contend that, since the 
Hague Conventions were not binding upon the belligerents, no maritime law 
existed. 

When we examine the Declaration of London, of 1909, we find that its 
relation to the ‘common law”’ of the sea is the same as that of the Hague 
Conventions. Rules for blockade, contraband of war, destruction of neu- 
tral prizes, transfer to a neutral flag, convoy, and resistance to search were 
adopted, but here also what has been referred to as the ‘‘common law’”’ is 
taken for granted as sufficiently established. Admirable in many respects 
as this declaration is, being the combined product of the ablest jurists 
of ten maritime Powers, including representatives of our own country, 
who, I may say, are present here tonight, its provisions were rendered nu- 
gatory during the recent war by the refusal of Great Britain to be subject 
to it, although the United States and several other countries had accepted 
it.3 

The only other serious endeavor before 1914 to formulate the rules of 
maritime law that requires to be mentioned here is ‘‘The Oxford Manual of 
Naval War” of the Institute of International Law, adopted unanimously, 


? The Hague Conventions and Declarations of 1899 and 1907, Scott’s edition, 1915, p. 182. 
3 The Declaration of London, February 26, 1909, Scott’s edition, 1919. 
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save for one member not voting, after long preparation and five days of 
special deliberation, at Oxford, in 1913.4 

The Oxford Manual proposes, in a codified form, the rules of action 
regarding visit, search and capture which, in the opinion of its authors, 
should be observed in maritime warfare. These rules are offered on the 
assumption that the capture and confiscation of private property at sea are 
still to be permitted.5 At the Christiania session, in 1912, the Institute had 
declared itself in favor of firmly upholding its former resolutions for the abo- 
lition of capture and confiscation; but, recognizing the fact that this princi- 
ple is not yet accepted, and deeming that, for so long as it shall not be, 
regulation of the right of capture is indispensable, its committee of 1913 was 
entrusted with drawing up stipulations providing for either contingency. 

Although the opinions of the Institute, on account of the ability, dis- 
interestedness, and varied nationality of its members, are worthy of very 
great respect, it cannot be maintained that The Oxford Manual represents 
the state of maritime law at the time it was prepared. Indeed, it makes no 
such pretense. On the contrary, it is an attempt to state what the law 
ought to be, rather than what it is. It was the work of a committee, of 
which M. Paul Fauchille was chairman, appointed for the purpose of sub- 
mitting the views of the Institute to the Third Hague Conference, which it 
was expected would be convoked in 1914; and action upon this project, it 
was hoped, would be taken as the first business of that conference, which 
on account of the outbreak of war was never assembled. The code presented 
in The Oxford Manual must, therefore, be regarded as proposals of change 
rather than as a digest of existing law. 

The law of visit, search and capture does not exist in any general con- 
ventional legal code.’ It is, however, not less certain, or less authoritative, 
on that account. It is to be found in the Prize Codes and the Instructions 
Governing Maritime Warfare of all the Naval Powers; which, with substan- 
tial uniformity, recognize, adopt, and prescribe to their naval forces the 

‘See Resolutions of the Institute of International Law Dealing with the Law of Nations, 
Oxford University Press, 1916, pp. 174, 201. 

5 At the First and the Second Hague Conferences the American delegates were instructed 
to advocate the immunity from seizure of enemy private property at sea. Instructions to 
the Americam Delegates, Oxford University Press, 1916, pp. 9 and 81. See also the discourse of 
the Honorable Andrew D. White, Conférence Internationale de la Paix, La Haye 18 mai-29 
juillet 1899, pp. 31, 33; and that of the Honorable Joseph Choate, Deuxitme Conférence 
Internationale de la Paix, La Haye 15 juin-18 octobre, 1907, Actes et Documents III, pp. 
750, 764. Also the Report of M. Fromageot, Scott, The Hague Peace Conferences, Baltimore, 


1909, Vol. I, pp. 701, 704. The subject was not brought up for action at the Conference for 
the Limitation of Armament. 


6 The substance of what is generally regarded as the ‘‘common law”’ on this subject is 
stated in Articles 17, 19 of the Treaty of the Pyrenees, between France and Spain, of Novem- 
ber 7, 1659, which has served as a model for many treaties between separate nations. See 
Vast, Les Grands Traités, Vol. I, pp. 102, 103. It is also found in many treaties of the 
United States. 
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rules of the ‘‘common law”’ on this subject. It may be found in equal uni- 
formity in the best accredited text-writers of all nations;’? but no individual 
statement can have the authority of a governmental instruction, unless it is 
based upon such instructions. 

“The Laws and Usages of War at Sea” by Captain, now Rear Admiral 
Stockton, published in 1900, was adopted as a Naval War Code for the use 
of the United States Navy. This digest of maritime law has now been 
superseded by ‘‘ The Instructions for the Navy of the United States Govern- 
ing Maritime Warfare,’ issued on June 30, 1917, before the entry of the 
United States into the war, the substance of which was cited on pages 
116-119 of the Proceedings of this Society for 1921. It contains the rules 
of action regarding visit, search and capture as they were understood at that 
time by the naval authorities of the United States. 

Similar “Instructions” or ‘‘Codes of Prize Law,” covering the subject 
of visit, search and capture, have been issued from time to time by nearly 
all the naval Powers of the world. An examination of them reveals a vir- 
tual identity of judgment regarding the main rubrics of sea law covered by 
the subject of this report. There are, it is true, divergences regarding many 
details; but, in general, it is possible to formulate the points of agreement in 
such a manner as to form a code which would give a precise expression to the 
“‘common law” as recognized and stated by the maritime Powers. 

There are, it is true, some instances of a disinclination to be officially 
committed to any precise set of rules. Thus, for example, Great Britain, 
in 1888, issued a manual of naval prize law, edited by Professor Holland 
and originally prepared by Mr. Godfrey Lushington, but it is no longer in 
force, and the secret instructions to commanding officers are not available 
for comparison. This fact has been deplored, even by British writers, who 
regret that Great Britain has suppressed the publication of a code of instruc- 
tions to her naval commanders. Such a manual has been referred to as 
“‘a erying need’’; its absence leaving a naval officer, in a difficult case, “‘to 
steer his way through the intricacies of the law without any other aid than 
he could derive from a few ill-chosen works on the law of nations in general.’’ ® 
In a similar spirit of vagueness, the British Government, in the recent war 
undertook to treat the Declaration of London in an eclectic manner, re- 
specting it upon occasion, but repudiating many of its plain obligations. 
And yet, unwilling as Great Britain has shown herself, to be bound by writ- 
ten rules, whether of a conventional character, as in the Hague Conventions 
and the Declaration of London, or in the form of her own written instruc- 

7 For the German authorities, see Heffter, with Geffcken’s notes, Das Europidische V él- 
kerrecht der Gegenwart, Berlin, 1888, pp. 373, 375; Quaritch, Compendium des Europdischen 
Vélkerrechts, Berlin, 1901; Liszt, Das Vélkerrecht Septematisch Dargestellt, Berlin, 1906; 
Ullmann, V élkerrecht, Tubingen, 1908. See also the citations in Scott, A Survey of Interna- 
tional Relations between the United States and Germany, New York, 1917, pp. 265, 289. 

8 A very full list of Instructions is given by Fauchille, Traité de Droit International Pub- 


lic, Vol. II, pp. 542, 544. Also Garner, International Law in the World War, Vol. I, pp. 8, 12. 
® Bowles, The Declaration of Paris, p. 7, cited by Garner, p. 9. 
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tions to her navy, the jurists of that country, from Lord Stowell down to the 
prize courts sitting during the recent war, have never questioned the exist- 
ence of a binding “common law’”’ of the sea. 

After the barbarous conduct of maritime warfare by the late Imperial 
German Government, we might expect to find in the German Prisenordung 
some essential departure from the rules of the ‘‘common law.”’ The Ger- 
man Prize Ordinance of September 30, 1909, and the Prize Court Ordi- 
nance of April 15, 1911, were promulgated on August 3, 1914,—the day on 
which war was seen to be inevitable between Germany and Great Britain,— 
and with slight amendments constitute the present German prize code. 
The rules of this code with regard to visit, search and capture are substan- 
tially the same as those of the Declaration of London; and Professor Garner 
very justly says of this code, that it is, on the whole, “irreproachable,”’ and 
“contrasts markedly in this respect with the German code of land warfare.”’ !° 

It is, of course, not to be overlooked that all instructions or codes of 
prize law put forth by separate governments are merely unilateral, are sub- 
ject to change, and are therefore not legally binding even upon the nations 
that emit them merely because they are issued by governmental authority. 
The binding nature of such rules of action does not arise from the fact that 
they are officially proclaimed, but from the fact that in them governments 
recognize a ‘‘common law,”’ which does not proceed from any single national 
will, and is not subject to change in the interest of any single national neces- 
sity. As far as any rules of action can be said to constitute law without 
explicit conventional agreement, those rules which all maritime Powers 
unite in accepting may be said to have the force of law. 

Having regard only to what is essentially uniform and constant in the 
instructions and prize codes of maritime nations, and reserving variations 
for subsequent discussion, your Subcommittee considers that the ‘‘common 
law”’ regarding visit, search and capture, as accepted in substance by all 
maritime nations, may be codified in the following propositions: 

I. Belligerent war vessels have the right to ascertain the nationality 
and character of all vessels met on the high seas or in belligerent waters. 

II. The war vessels of neutral Powers met by belligerent war vessels 
are exempt from visit and search, but it is the duty of a neutral promptly to 
signify his nationality. 

III. Enemy vessels, except cartel and hospital ships, and a few others, 
are liable to capture outside of neutral jurisdiction. 

IV. Neutral vessels under enemy convoy are liable to capture; neutral 
vessels under neutral convoy are exempt from search under the guarantee of 
the convoy commander." 


10 Garner, as before, p. 10. 
1 For a very interesting note on the right of convoy, see Hershey, The International Law 
and Diplomacy of the Russo-Japanese War, New York, 1906, pp. 150, 151. The exemption of 
neutral vessels under neutral convoy is stated in most of the instructions of government. 
See Fauchille, p. 1006. The question was not raised in the Washington Conference. 
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V. Neutral private vessels met on the high seas are liable to visit; and, 
if their innocence is doubtful, to further examination and search. 

VI. Neutral private vessels are liable to capture (a) if they attempt to 
avoid examination by flight or resistance; (b) if they carry contraband of 
war, except under special treaty exemptions; (c) if they attempt to evade 
an effective blockade; (d) if they are guilty of unneutral service; (e) if they 
are under fraudulent convoy. 

VII. Vessels liable to visit and search are entitled to summons to stop 
and lie to by a public belligerent vessel displaying its national flag, the sum- 
mons being given by firing a blank charge or by other intelligible signal. 

VIII. Visit consists of the appearance on board the merchant ship of 
one or more Officers of the warship, bearing side arms, and accompanied by a 
few unarmed men who usually remain in the small boat while the officers 
examine the ship’s papers. If these papers, showing the nationality, owner- 
ship, destination, and cargo of the ship, furnish satisfactory evidence of 
innocence, the vessel is to be released; if there is reasonable doubt, the ship 
may be searched; and, if evidence of guilt under Proposition VI, as above, is 
found, the vessel may be seized. 

IX. The act of capture is signified by hoisting the flag of the captor on 
the vessel seized. 

X. The captured vessel should then, if possible, be sent in under com- 
mand or control of the captor for adjudication in a prize court of the cap- 
tor’s country. 

XI. If the circumstances of the case after visit endanger the safety of 
the captor or involve the probable loss of the captured ship by recapture or 
unseaworthiness, the ship may be destroyed; but only on condition that the 
personnel, even of the enemy, be first removed from the ship to a place of 
safety and the ship’s papers be saved for subsequent examination. 

XII. No ship, not a vessel of war, is liable to attack and destruction, 
without previous visit and search, unless visit is evaded or resisted after 
summons; but the vessel is liable to the exercise of sufficient force to cause 
her to submit if she resists or attempts to escape. 

It would be an easy task to show from the decisions of prize courts that 
these clear maxims have been long recognized as binding law, not because 
the courts have in all cases applied them, and thus made them law, but be- 
cause the courts have recognized them as constituting the law of nations, of 
which their decisions were merely declaratory; for a national prize court can 
no more create international law than it can be created by executive instruc- 
tions to the navy. One of the greatest achievements in the history of juris- 
prudence was signalized when the Appellate Prize Court of Great Britain, 
in the case of The Zamora, challenging the Orders in Council of His Majesty 
the King, declared: ‘‘We sit here as a Court of International Law, and in 
spite of what our enemies have done we still believe there are binding doc- 
trines of international law, and sitting here as we do sit as a Court, whose 
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duty it is to construe those doctrines, we utterly refuse to be bound by Orders 
in Council made by the Executive.’’” 

It is, in truth, only a small section of international maritime law that is 
presented in the simple maxims here enumerated, but it covers a great part 
of the procedure under visit, search and capture; and we may say with con- 
fidence that these maxims truly express the law as it existed in 1914. 

If we are right in our formulation of the law of visit, search and capture 
as it existed in 1914, the question arises, Has that law been in any manner 
changed in the recent war? To this question we do not hesitate to respond 
in the negative, for the reason that there was no new convention made on 
the subject during the war, and the ‘“‘common law” cannot be altered by the 
volition, the opinion or the practice of a single belligerent or group of bel- 
ligerents. It will certainly not be contended that any alteration was made 
by common consent. We are, therefore, compelled to the conclusion that all 
acts not in harmony with the law as it existed in 1914 were violations of it. 

Here we might conclude our report on this subject, were it not for the 
fact that phenomena occurred in practice during the prosecution of the war 
of a nature so extraordinary as to require serious consideration. Among 
these were the extension of the idea of contraband to include nearly every- 
thing of the nature of merchandise; the delimitation of large portions of the 
high seas as zones of danger, designed as a blockade of many neutral coun- 
tries; the claim that the size of modern steamships and the method of loading 
them render actual search at sea virtually impossible; the assertion that the 
development of land transportation facilitates the conveying of contraband 
goods to an enemy country through neutral ports to such an extent that the 
possible destination justifies seizure; and, finally, the pretension that the 
under-sea torpedo boat is an instrument so effective in destroying an enemy’s 
commerce and so necessary to a belligerent not possessing other means of 
effective action that it may be considered exempt from the rules of visit, 
search and capture. 

It is no part of the function of this Subcommittee either to frame an 
indictment against the belligerents in the recent war for the violation of sea- 
law, or to propose modifications of existing law. It is, however, within the 
purpose of this report to point out that the development of new conditions 
does not affect the law, unless it has been previously altered by some suffi- 
cient law-making authority. 

The Peace Conference of 1919, at Paris, while radically altering the 
map of Europe, made no pretense of changing maritime law. The Cove- 
nant of the League of Nations contains no statute which authorizes either 


12 See the article on ‘‘ Destruction of Neutral Property” by Mr. Quincy Wright in the 
American Journal of International Law for April, 1917, p. 362, in which it is shown that on 
the Continent “the primary function of prize courts is considered to be, not the protection of 
neutrals, but the protection of the government against acts by its naval forces in violation of 
their orders and instructions. 
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the Council or the Assembly of the League to act as a law-making body, 
nor does it make any provision for the modification of international law. 

The Conference on the Limitation of Armament held at Washington, 
beginning on November 12, 1921, and ending on February 7, 1922, was of a 
different character. Five naval Powers of the first rank, the United States 
of America, the British Empire, France, Italy and Japan, signed a treaty in 
relation to the use of submarines and noxious gases in warfare, to which they 
invite the adherence of all non-signatory Powers, that is intended to render 
clear their position regarding the law of visit, search and capture, and to 
secure respect for its provisions. Article I reads as follows: 


The signatory Powers declare that among the rules adopted by 
civilized nations for the protection of the lives of neutrals and non- 
combatants at sea in time of war, the following are to be deemed an 
established part of international law; 

(1) A merchant vessel must be ordered to submit to visit and 
search to determine its character before it can be seized. 

A merchant vessel must not be attacked unless it refuses to submit 
to visit and search after warning, or to proceed as directed after seizure. 

A merchant vessel must not be destroyed unless the crew and pas- 
sengers have been first placed in safety. 

(2) Belligerent submarines are not under any circumstances ex- 
empt from the universal rules above stated; and if a submarine can not 
capture a merchant vessel in conformity with these rules the existing 
law of nations requires it to desist from attack and from seizure and to 
permit the merchant vessel to proceed unmolested." 


The signatory Powers here declare the rules stated in Article I to be 
among those “adopted by civilized nations.”’ Our investigation shows that 
this statement is substantially correct. This article proposes no new rules, 
with the exception of the duty of a captured vessel “‘to proceed as directed 
after seizure,” but simply affirms the continued existence of ‘‘an established 
part of international law.” 

It is unnecessary to recount here the sinking without warning of neutral 
as well as enemy merchant vessels by the submarines of the Imperial Ger- 
man Government during the recent war, so completely discussed in the vol- 
umes published as Supplements to THE AMERICAN JOURNAL OF INTERNA- 
TIONAL Law, under the title, “‘Diplomatic Correspondence between the 
United States and Belligerent Governments Relating to Neutral Rights and 
Commerce.” 

In that correspondence the Imperial German Government took the 
ground that the use it made of the submarine was rendered necessary be- 
cause of the danger to itself that would be incurred if this new instrument of 
naval warfare were required to observe the rules of visit, search and cap- 
ture, which were applicable to surface war vessels. It was never denied by 
the German Government that these rules are part of international law. 


13 Senate Document No. 125, p. 109. 
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On April 18, 1916, after the sinking of the Sussex, the Secretary of 
State of the United States informed the German Government that, ‘‘ unless 
the Imperial Government should now immediately declare and effect an 
abandonment of its present methods of submarine warfare against passenger 
and freight-carrying vessels, the Government of the United States can have 
no choice but to sever diplomatic relations with the German Empire alto- 
gether.’’ 

In its reply of May 4, 1916, the German Government made no pretense 
that the sinking of merchant vessels without warning, and the consequent 
destruction of the passengers and crew, were in accordance with international 
law. On the contrary, taking no account of the rights of neutrals, the prac- 
tice was defended as a reprisal, because “the British Government’’—so reads 
the text—“‘ignoring all the accepted rules of international law, has extended 
this terrible war to the lives and property of noncombatants.” ‘The Ger- 
man Government,” continues the defense, “‘has repeatedly and explicitly 
declared itself ready to use the submarine weapon in strict conformity with 
the rules of international law as recognized before the outbreak of the war, 
if Great Britain were likewise ready to adapt her conduct to these rules.’’* 

Into the controversy over the violation of international law thus raised, 
your Subcommittee has no occasion to enter. It was raised for the purpose 
of making a compromise with the United States, and the willingness of the 
Imperial German Government to cease its illegal conduct in expectation of 
American intervention is plainly stated in the same note, as follows: 

The German Government, guided by this idea, notifies the Gov- 
ernment of the United States that the German naval forces have re- 
ceived the following orders: In accordance with the general principles 
of visit and search and destruction of merchant vessels recognized by 
international law, such vessels, both within and without the area de- 
clared as a naval war zone, shall not be sunk without warning and with- 
out saving human lives, unless these ships attempt to escape or offer 
resistance.'® 


Thus, the Imperial German Government joins with the signatories of 
the Declaration of Washington in declaring that the rules of visit, search 
and capture are ‘‘an established part of international law.” 

Twenty-two German professors, including some of the most eminent 
German names in the science of jurisprudence, under the influence of a war 
psychosis, had contended that the rules of cruiser warfare do not apply to 
under-sea vessels, which, they concluded, are therefore exempt from all law. 
Such a repudiation of sea-law in its entirety as affecting submarines, is in 
striking contrast with the German preliminary memorandum presented at 
the Naval Conference of London, in 1909, when the German delegation 

14 Diplomatic Correspondence, Vol. 10, p. 190. 


18 Td., p. 197. 
16 Td., p. 198. 
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insisted that the Declaration should contain this provision: “‘ Before the 
destruction of the vessel its crew must be placed in security and all the ship’s 
papers and such articles as the interested parties consider important for the 
establishment of the validity of the capture must be transferred to the war 
vessel,’’!7 

That the Imperial German Government resumed the sinking of mer- 
chant and even neutral ships without warning, after it was seen that the 
Government of the United States was not disposed to purchase Germany’s 
compliance with international law by negotiation with another government, 
does not warrant the assertion that the German Government at any time 
regarded this conduct as legal. There being no possible plea for its legality, 
the murder of the innocents was still justified on the ground, that here was 
‘a new weapon, the use of which had never been regulated by law’’; in brief, 
that it was superlegal. 

The Washington. Conference has declined to accept the doctrine that 
any instrument of warfare can be above the law; and, in Article III of the 
treaty has proposed to fix a penalty to the violation by submarines of the 
accepted law of visit, search and capture, as follows: 

The signatory Powers, desiring to insure the enforcement of the 
humane rules of existing law declared by them with respect to attacks 
upon and the seizure and destruction of merchant ships, further declare 
that any person in the service of any Power who shall violate any of 
those rules, whether or not such person is under orders of a govern- 
mental superior, shall be deemed to have violated the laws of war and 
shall be liable to trial and punishment as if for an act of piracy and may 


be brought to trial before the civil or military authorities of any Power 
within the jurisdiction of which he may be found. 


The signatories of this treaty do not declare that the violation of the 
laws of war is “piracy.”” They fully comprehend that the action of an 
officer of a sovereign state is not “ piracy,”’ under any known definition of the 
term. What they propose is that ‘‘any person in the service of any Power 
who shall violate any of those rules,” even though under governmental 
orders, shall be liable to trial and punishment as if for an act of piracy; that 
is, they propose to assimilate the violation of these laws of war to a piratical 
act. 

This compact goes farther than any previous international convention 
in fixing a penalty to be executed by the civil or military authorities of any 
Power for the violation of a rule of international law. The legality of such 
a penalty would undoubtedly be contested; for it is not doubtful that any 
government will support to the extent of its power its officers acting under 
its own legal authority, and will therefore be at war with the government 
whose civil or military authorities undertake in executing this article to try 


1 Declaration of London, p. 81. 
18 Senate Document No. 125, p. 109. 
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and punish a commissioned officer as a pirate; with the consequence that all 
the signatories and adherents of this article are in honor bound to act to- 
gether in sustaining the civil or military authorities of the Power that under- 
takes to execute the treaty; that is, to join it in a common war upon the state 
of the offending officer. It is, of course, highly probable that under so grave 
a contingency the casus belli may never arise. 

In Article IV, the signatories of this treaty propose to prohibit alto- 
gether the use of submarines as commerce destroyers, on the ground that it 
is impossible so to use them without violating the laws of war. The article 
reads: 

The signatory Powers recognize the practical impossibility of using 
submarines as commerce destroyers without violating, as* they were 
violated in the recent war of 1914-1918, the requirements universally 
accepted by civilized nations for the protection of the lives of neutrals 
and noncombatants, and to the end that the prohibition of the use of 
submarines as commerce destroyers shall be universally accepted as a 
part of the law of nations they now accept that prohibtion as hence- 


forth binding as between themselves and they invite all other nations to 
adhere thereto. ” 


If this treaty is duly ratified by the signatory Powers, it will be binding 
law as between themselves. It will also become binding law as between 
themselves and all Powers that may adhere to it. Its future may be similar 
to the history of the Declaration of Paris of 1856, which has now come to be 
considered a part of international law. 

It is, however, doubtful if the submarine will on this account cease to 
be an instrument of naval warfare. The signatories of the treaty have not 
altogether proscribed it, even for themselves, and are not likely to do so. 
It may still have an important réle to play. 

If Article IV of the Washington Treaty is generally accepted, the moral 
objection to the use of the submarine in naval warfare will have been re- 
moved; for the submarine is as legitimate a weapon for the destruction of 
other war vessels as the battleship, and when so used is no more inhuman in 
its effect. 

The British delegation to the Washington Conference desired to abolish 
the submarine altogether, as an intrinsically wicked and diabolical contriv- 
ance directed solely at commerce, contending that the only value of an under- 
sea vessel lies in its power as a commerce destroyer. The truth of this posi- 
tion is, however, disputed by the highest British naval authorities. The 
following expression of opinion by Admiral of the Fleet, Lord Wester Wemyss, 
late First Sea Lord, in an article written since the Washington Conference, 
will suffice to indicate the grounds for the dissent of competent naval authori- 
ties from the condemnation of the submarine as a useless weapon except as 
a commerce destroyer. Lord Wemyss writes as follows: 


18 Senate Document No. 125, p. 110. 
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Mr. Balfour, with that persuasive eloquence for which he is so 
justly famed, laid it down that the submarine as a weapon of offence 
against its legitimate target, the warship, had proved itself of negligible 
value; that as one of defence it was useless; and that it was only as a 
commerce destroyer that it had proved successful. This, he said, he 
stated on authority, a phrase which must have sounded strange in the 
ears of Admirals de Bon and Sims, the close collaborators of the British 
Admiralty in the anti-submarine campaign. Whose was the authority 
quoted? It is difficult to believe that it was that of the naval staff, for, 
however ill-informed the public was, and to this day is, on the subject 
of the naval war, naval officers, at all events, must know that such 
conclusions are in direct contradiction to experience. The claim that 
the efficacy of these vessels is based on their successes obtained in com- 
merce-destroying is incorrect, for their successes in that line were solely 
due to the illegality of the way in which they were used. To presume 
that this in future will be the sole method of their employment is to 
attribute to those who believe in submarines a mentality for which 
there is not the slightest justification. 

Who, with the lessons of the Dardanelles campaign before him, can 
say that they are useless as a weapon of defence? Had any been present 
off Gallipoli in April 1915, the landing of the troops on the Peninsula 
would have been impossible; never could the transports and supply 
ships have lain quietly off those beaches, pouring forth men and munitions 
as they did, had they been open to submarine attack. As it was, when 
they did, later on, make their appearance, they sank two battleships 
and drove the transports into the security of Mudros harbour, thus 
increasing enormously the labour and difficulty of keeping the Army 
supplied. 

Submarines have rendered a close blockade impossible, and the 
duties they carried out in the North Sea watching the enemy coasts 
have proved them to be a most valuable adjunct to the main fleet. 
As commerce destroyers, however, their lack of means for providing for 
the safety of the crews of vessels seized is in itself sufficient to make them 
useless for this purpose, unless the illegal and inhuman practice of 
sinking without warning is resorted to. 

In fact, Mr. Balfour’s statement is open to the gravest criticism, 
for experience proves that as a weapon of offence the submarine is a 
useful adjunct to the main fleet, that as one of defence it plays an im- 
portant réle, and that as a commerce destroyer it is, if legitimately used, 
practically useless.” 


The following statistics support the opinion of Lord Wemyss. 
From the Admiralty Report of August, 1919, to the House of Commons, 


we learn that over 38 per cent. of the battleships lost in the recent war were 
lost by submarine attack. 


Five battleships, 72,000 tons, were sunk by submarines, five by mines, 


some of which may have been laid by submarines, and one in action. 


Of all British warships, 62 were lost by submarine attack and 42 in 


action. 





Of naval auxiliaries, 35 per cent. of the 815 lost were sink by submarines. 


20 The Nineteenth Century and After, for March, 1922, pp. 406, 407. 
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In conclusion, your Subcommittee calls attention to the fact that the 
maintenance of sea-law depends upon the power to enforce it, and in the 
end to determine what it shall be. In the last war, all the Powers that now 
possess great naval strength were on the same side. In the next war the 
case may be different. The interests of America will probably be those of a 
neutral. But, if we allow the Navy of the United States to fall into the 
second rank, who will then defend the rights of neutrality, which are likely 
to constitute our greatest concern in any future war? 

During the recent war, two practices arose which, if they are to be re- 
peated, will gravely affect the commerce of neutral nations. 

The first is the proscription of neutral ports, on the ground that internal 
communication across frontiers by land or secluded waterways may render 
a belligerent destination probable, even when there is no decisive proof. 
The other is the alleged impossibility of exhaustive search at sea, coupled 
with the extension of absolute contraband to nearly every kind of merchan- 
dise. Taken together, they almost entirely destroy the protection given to 
neutral commerce by the existing rules of visit and search; and, if recog- 
nized, would transform the belligerent right into an almost unlimited right 
of capture. 

It is difficult to believe that maritime nations will passively consent 
to have their access to an entire continent debarred, and their commerce 
with neutral Powers within the barred zone utterly destroyed, in a war in 
which they have no national or moral interest, but which is prosecuted for 
merely economic or territorial advantage. It is, therefore, of the highest 
consequence that the laws of maritime warfare should be carefully revised, 
and remedies sought for conditions brought into existence since the simple 
rules of visit, search and capture were adopted for the purpose of creating a 
balance between neutral and belligerent rights on the common highways of 
the sea. 

Davip JAYNE HILu, Chairman, 
Epwin D. DIckINnson, 

Gro. Gray, 

CHARLES NoBLE GREGORY, 

H. S. Knapp. 


The CHAIRMAN. We have yet three reports from the subcommittees. 
We can see how important the subjects are, because I doubt whether any- 
where has been stated so clearly, so informingly, the subject of the laws of 
the sea. I cannot refrain from complimenting Dr. Hill and his committee 
for this admirable report upon this very important subject, which I think 
will form an admirable basis for the statement on that subject as a beginning 
of international law, and also what it ought to be. 

I am somewhat in doubt as to asking the chairmen of the other three 
subcommittees to submit their papers tonight on account of the fact 
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that the hour is late, and I would like to consider their wishes on the 
subject. 

Of Subcommittee No. 2 Dr. Harry Pratt Judson is the chairman. What 
is your pleasure? Will you read it now or will you read the report to- 
morrow morning? 

Dr. Jupson. It is wholly immaterial to the committee, Mr. Chairman. 

The CHAIRMAN. As it is a short report, I suggest that it be read now. 
It is not that we welcome its shortness; we want the committee to have its 
full say and full time to say it. Will you not kindly come to the platform? 


REPORT OF SUB-COMMITTEE NO. 2 
STATUS OF GOVERNMENT VESSELS 


PRESENTED BY Dr. Harry Pratt Jupson, CHAIRMAN 


Mr. President, ladies and gentlemen: The function assigned to this 
Subcommittee upon its original appointment was ‘‘to formulate and agree 
upon the amendments and additions, if any, to the rules of international 
law, shown to be necessary or useful by the events of the war” and by sub- 
sequent international developments. 

In its report made to the Society in 1921, it suggested certain subjects 
for further study and consideration, including the following: 


THE STATUS OF GOVERNMENT VESSELS 


. Owned by a government. 

. Requisitioned by a government. 

. Used for strictly public purposes. 

. Used in whole or in part for commercial purposes. 

. As to neutral governments or individuals in war. 

. As to co-belligerent governments or individuals in war. 
. As to other governments or individuals in war. 


mmonere 


The Subcommittee has been requested this year to make a further and 
more detailed report upon this particular subject. 

The events of the war demonstrated the need of a further development 
and formulation of rules of international law in regard to the status of gov- 
ernment vessels, especially those of foreign governments, and their immunity 
from local jurisdiction. A large proportion of the shipping of the belligerent 
nations passed under various forms of government control and the trans- 
portation of mer and materials was a vital factor in the conduct of the war. 
The all-embracing scope of the war obliterated in great degree former dis- 
tinctions between military supplies and supplies for the civilian population. 
In fact, the provisioning of the civilian population became a quasi-military 
operation. Much of this transportation was effected upon vessels belong- 
ing to private owners, and operated by their employees, but requisitioned 











63 


by a government at a rate of hire fixed by it, and controlled as to their 
movements by government officials. 

A brief indication of the present state of the law is a necessary pre- 
liminary to the recommendations which this Subcommittee is to make. It 
is well settled that public vessels of war, including naval auxiliaries, and 
vessels belonging to a government and used for distinctly public purposes, 
such as revenue cutters, light-house tenders and the like, are immune from 
judicial process. (See The Exchange, 7 Cranch 116; Briggs v. The Light- 
boats, 93 Mass. 157.) Vessels belonging to a government but employed 
by it for commercial purposes have also been held immune, both in England 
(see The Parlement Belge, L. R. 5 P. D. 197), and in the United States (see 
The Maipo, 252 Fed. 627.) 

Under the Act of Congress of September 7, 1916, Shipping Board ves- 
sels when employed for commercial purposes were subjected to all the usual 
liabilities of merchant vessels, but by the amendment of March 9, 1920, 
they were made immune from arrest, and other methods of obtaining juris- 
diction and enforcing liability were provided. 

The present status, in foreign jurisdiction of vessels requisitioned by 
or chartered to a government and operated by or for it, is somewhat uncer- 
tain. In England, Shipping Board vessels were held immune. (The Crim- 
don, 35 Times Law Rep. 86.) In The Roseric, 254 Fed. 154, a similar decision 
was made in respect to a British requisitioned vessel serving as an ‘ Ad- 
miralty Transport.” In Ex parte Muir (The Gleneden) 254 U. 8. 522, the 
question was presented to the United States Supreme Court, but was not 
decided, as the case went off on questions of procedure. In The Luiji, 230 
Fed. 493, and The Attualita, 238 Fed. 909, suggestions of immunity were 
overruled. These cases, however, arose during the period of American neu- 
trality and the suggestions of immunity were not very vigorously pressed. 
It may have been thought that a direct claim of the public character of a 
vessel of one of the belligerent nations might subject it to the limitations 
and disabilities attaching to a belligerent vessel of war coming into a neutral 
harbor. 

In the case of chartered or requisitioned vessels, distinctions may also 
be made depending upon whether they are under public control or under 
private control, since they are sometimes operated by government officers 
and sometimes by private persons or firms under contract with the govern- 
ment. 

Another question also arises when vessels temporarily in government 
ownership or under government control pass thereafter into private hands. 
In the case of American government vessels, it has recently been held by 
the United States Supreme Court that the immunity which attaches to them 
while in government service or ownership, continues as to causes of action 
then arising even after they pass into private ownership (The Western Maid 
cases, U.S. Supreme Court, January 3, 1922). This decision in effect over- 
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ruled a line of earlier American decisions. A very recent English decision 
adheres to the earlier American doctrine. (See The Tervaete, 38 Times 
Law Rep. 460.) In The Western Maid cases the vessel was either owned, or 
operated on a bare boat charter, by the government when the alleged cause 
of action arose. The case of a requisitioned vessel, operated under govern- 
ment direction by a master and crew employed by the private owner, has 
not yet been decided by the United States Supreme Court. 

In the case of foreign vessels, it is desirable that there should be some 
recognized and convenient method of establishing the fact of government 
ownership or control. In the case of The Roseric, 254 Fed. 154, this was 
done by a suggestion presented by the foreign diplomatic representative, 
but this practice was disapproved in Ex parte Muir, 254 U. 8. 522, although 
it had been accepted more than a century ago in United States v. Peters, 3 
Dall. 121, and had also been allowed by the Circuit Court of Appeals (The 
Adriatic, 258 Fed. 902) and by the English courts (The Constitution, L. R. 
4 Prob. Div. 39). In Ez parte Muir, supra, the Supreme Court indicated 
that such representations should be made through the State Department, 
but the practice of that Department in accepting and presenting such sug- 
gestions at the request of a foreign Power is by no means uniform. The 
recent practice has been to decline to do so. 

This Subcommittee recommends that the subject under discussion be 
clarified by an agreement upon a body of rules or principles. Each govern- 
ment necessarily has power to determine what immunities it will grant to 
vessels owned or controlled by it, and how far it will recognize principles of 
international law according similar immunities to foreign vessels, but this 
limitation is not peculiar to this special field of international law. It is 
therefore properly within the functions of the American Society of Inter- 
national Law to assist in the formulation of such a body of rules, in the hope 
that their justice, logic and convenience, may conduce to their general 
acceptance. 

This Subcommittee has formulated and recommends the following 
rules: 

1. Government vessels are those which are owned or requisitioned by 
or chartered to a government. If a vessel is controlled and directed by a 
government and employed for public purposes, it is immaterial whether the 
interest of the government is that of ownership, or is based upon charter or 
requisition. 

2. A government vessel operated by the government for public 
purposes is immune from foreign judicial process. 

3. A government vessel operated by private persons for commercial 
purposes is not immune from foreign judicial process. 

4. A government vessel operated by the government for commercial 
purposes is immune from foreign judicial process, but injuries committed 
by such vessel should render the government liable in its own courts. 
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5. Municipal law determines the liabilities of government vessels in 
domestic courts. 

6. Every government should accord, both by executive action and 
judicial decision, at least as favorable treatment to the vessels owned or 
controlled by a friendly foreign government as it accords to those owned or 
controlled by it. 

7. Some convenient method of proof of the governmental character of 
foreign vessels should be adopted by international agreement. 

The Subcommittee recognizes that some of the foregoing proposed 
rules present certain controversial features. It may well be that if various 
governments undertake the operation of commercial shipping on an exten- 
sive scale, some of the immunities above suggested will prove too liberal, 
unless some method is adopted by international agreement for the conven- 
ient adjudication and collection of maritime claims arising out of the opera- 
tions of foreign vessels, similar to that provided by the Act of Congress of 
March 9, 1920, in regard to claims against Shipping Board vessels. 

The immunities which a government affords or denies to its own ves- 
sels in its own courts may also limit or affect the immunities which it may 
justly claim for them in a foreign jurisdiction. (See The Pesaro, 277 Fed. 
473.) 

This Subcommittee has refrained from reporting any recommendations 
upon the question of the continuance of immunity, in respect to claims aris- 
ing during the governmental ownership or control of a vessel, after such 
vessel has passed into private ownership, as it considers this a question of 
municipal rather than international law. It has also refrained from report- 
ing any recommendations in regard to the status of foreign government 
vessels in the ports of a neutral or of a co-belligerent nation, in time of war. 
The general obligations of neutrality are beyond the scope of this report. 
Special regulations on the part of neutrals, or of allies, or of co-belligerents 
operating jointly against a common enemy, depend so largely upon the 
special circumstances of varying situations that this Subcommittee has 
thought it inexpedient to attempt to formulate any general rules upon the 
subject. 

The questions discussed in this report involve various elements of 
policy as distinguished from law, upon which the varying interests of dif- 
ferent nations may easily lead to different conclusions. The questions pre- 
sent themselves in different aspects in peace and in war. During the war 
the movements of almost all vessels were matters of great importance to 
the belligerent governments, and it was essential that they should not be 
delayed by judicial proceedings. In normal times of peace, it is appro- 
priate that where vessels are performing commercial functions, there should 
be some effective and convenient method of enforcing pecuniary claims 
arising out of their operation. Just where the line is to be drawn between 
the immunity which properly attaches to the operations and instrumen- 
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talities of government and the responsibility which normally arises out of 
commercial activities is a question to be solved by the course of practical 
evolutionary development rather than by the a priori reasoning of theo- 
retical jurisprudence. 
Respectfully submitted by Subcommittee No. 2, this 28th day of 
April, 1922. 
Harry Pratr Jupson, Chairman. 
Howarp THAYER Kinessury, Secretary. 


The CuarrMan. The report of Subcommittee No. 3 is now in order. 


REPORT OF SUBCOMMITTEE NO. 3 


PROBLEMS OF MARITIME WARFARE 
PRESENTED BY PROFESSOR GEORGE GRAFTON WILSON, CHAIRMAN 


Mr. President, ladies and gentlemen: Subcommittee No. 3 of the Com- 
mittee for the Advancement of International Law was designated, ‘‘To 
endeavor to reconcile divergent views and secure general agreement upon the 
rules which have been in dispute heretofore.” 

In the report of Subcommittee No. 3 at the meeting of April 29, 1921, 
there was mentioned as among typical divergent views: 

Problems of maritime warfare, e. g., the abolition of the distinction 
between absolute and conditional contraband, and the extension of the 
doctrine of continuous voyage. 

The following suggestions have been made: 

(a) That outside of neutral jurisdiction, the ultimate destination of 
a neutral vessel or cargo determines the liability of either to condemna- 
tion. 

(b) That there should be considered the abandonment of the doc- 
trine of conditional contraband, specifically with reference to the treat- 
ment of foodstuffs. 

(c) That there should be considered the feasibility of a general 
agreement concerning the operation and effect of neutral governmental 
certification of the non-hostile uses of neutral foodstuffs destined to 
hostile territory, as a safeguard against capture and condemnation. 


I. Areview of the practice during the World War shows an abandonment 
of the distinction between absolute contraband and conditional contraband, 
not merely as regards foodstuffs but in general as regards all classes of goods. 

The reasons were such as: 

(1) The impossibility of devising acceptable lists of absolute and condi- 
tional contraband. 

(2) The difficulty in distinguishing between material for food and for 
war purposes, e.g., fats. 

(3) The difficulty in determining the actual use to which foodstuffs 
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would be put when bound for a belligerent country, e.g., when national re- 
sources are mobilized. 

A review of pertinent diplomatic papers and court decisions shows that 
the theoretical distinction between absolute contraband and conditional con- 
traband has not a sound rational basis. 

The reasons were such as: 

(1) The impairment, if not disappearance, of the distinction between 
civil and military population. 

(2) The right of a state to make its own list of contraband. 

(3) The impossibility of making clear and continuing distinctions be- 
tween absolute and conditional contraband even if utmost good faith prevail. 

The proposal that a neutral government certify the non-hostile use of 
foodstuffs exported from its jurisdiction has been put forward at various 
times, but it has not as yet been adopted. (The shipments of foods for hu- 
manitarian relief is not here considered, e.g., Belgian relief shipments.) The 
proposal involves such difficulties as: 

(1) The problems in determination of what is non-hostile use, e.g., food 
for workers in a woolen mill versus workers in an ammunition factory. 

(2) Possibility of mobilization of all the population, e.g., as in the World 
War. 

(3) The placing of additional and heavy burdens on neutral states, e.g., 
in certification of cargoes. 

(4) The liability to misunderstandings which might involve neutral 
states in war, e.g., if certifieation is found to be false, incomplete, misleading. 

There seem to be difficulties too great to warrant the maintenance of 
the distinction between absolute and conditional contraband. 

There seems to be no adequate advantage in placing burdens upon neu- 
tral states as proposed in neutral certification of foodstuffs. 

The adoption of any policy in regard to contraband is closely related to 
visit and search and blockade and other war measures; for, as the list of con- 
traband is extended, blockade becomes less important; and, as the list is 
limited, blockade becomes more important. 

It has been suggested that the penalty for contraband may be graded by 
the nature of the contraband goods carried; but this proposition seems open 
to the objections raised in several of the cases above. 

Any restriction interferes with the neutral’s right to continue his trade 
with the belligerent, and may raise questions as to neutral convoy, or may 
throw the burdens of war unduly upon the neutrals. 

The Subcommittee, therefore, recommends the abolition of the distine- 
tion between absolute and conditional contraband. 

II. As to the doctrine of continuous voyage, it was suggested at the 
annual meeting in 1921, that: “Outside of neutral jurisdiction, the ultimate 
destination of a neutral vessel or cargo determines the liability of either to 
condemnation.” 
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Practice of recent years has shown a tendency to extend the old doctrine 
of continuous voyage. 

The reasons were such as: 

(1) The desire to prevent goods from reaching the enemy, e.g., even if 
passing through the jurisdiction of several neutral states. 

(2) The willingness of neutrals to concede the extension, or not to main- 
tain earlier opposition, e.g., the attitude of certain states during the World 
War. 

(3) The so-called right of reprisal against enemies without regard to 
neutrals, e.g., practice in the World War. 

(4) The claim of certain belligerents that goods could not be sent to 
neutrals which might replace or supplement other goods which such neutrals 
might send to an opposing belligerent. 

The extension of the doctrine of continuous voyage has been pressed so 
far that seaborne commerce between neutrals and belligerents has become 
practically impossible. 

It was not the idea of continuous voyage as originally advanced to follow 
the course of any except the goods on board the vessel brought before the 
court. The extension of the doctrine of continuous voyage to goods which 
might be released if the captured goods should reach a bona fide neutral des- 
tination does not properly come within the terms of the earlier doctrine, but 
the belligerent should be allowed to protect itself from the extension to the 
other belligerent of aid indirectly through the use of these goods. 

Possibly there may be developed a doctrine placing the burden on the 
receiving state to guarantee that goods received shall not release correspond- 
ing amounts of goods for shipment to the belligerent; but this places a new 
obligation upon the neutral state. 

The doctrine of continuous voyage should not be extended beyond the 
principle: “That the ultimate destination of a neutral vessel or cargo deter- 
mines the liability of either to condemnation, but cargo otherwise innocent 
may become liable to condemnation if destined to aid tne belligerent.”’ 

Other interference with neutral goods or vessels should rest upon the 
effective enforcement of blockade and other accepted measures of war. 


GEORGE GRAFTON WILSON, Chairman. 


The CHarrRMAN. Subcommittee No. 4, Professor Reeves. 

Professor Jesse 8. Reeves. Mr. Chairman, the hour is late, and I am 
wondering if any time is available for the presentation of a report which 
is quite informal. 

The CHarRMAN. Well, how long is the report apt to be? 

Professor Reeves. I should say ten minutes. 

The CuarrMan. If you prefer, you may present it tomorrow morning. 
Otherwise, you may present it tonight. I will consult your own wishes 
about that. 
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Professor Reeves. Mr. Chairman, Subcommittee No. 4 begs to 
apologize for presenting a rough and very informal report, for the reason 
that—the excuse is, rather, that its discussion continued to such a late hour 
this afternoon that there was no opportunity offered in the interim to reduce 
its conclusions, however small, to writing. 


REPORT OF SUBCOMMITTEE NO. 4 


OFFENSES WHICH MAY BE CHARACTERIZED AS INTER- 
NATIONAL CRIMES AND PROCEDURE FOR 
THEIR PREVENTION 


PRESENTED BY PROFESSOR JESSE 8. REEVES, CHAIRMAN 


Mr. Chairman, ladies and gentlemen: I may say at the outset that 
there developed almost immediately among the minds of the various mem- 
bers of the committee some dissatisfaction with the nature of the topic 
presented to the committee as the subject of its labors,—the general scope 
of Subcommittee No. 4 being to consider the subjects not now adequately 
regulated by international law, but to which the interests of international 
justice require that rules of law should be declared and accepted; and for 
the purposes of this meeting this title was limited to those “Offenses which 
may be characterized as international crimes and procedure for their pre- 
vention.”’ Nevertheless, the subcommittee proceeded to consider this re- 
stricted topic, which, as it opened out in discussion, appeared to be ex- 
tremely difficult. 

There first appeared a difficulty as to the conception of an interna- 
tional crime. That conception as ordinarily set forth in text books of 
international law, upon investigation and discussion, seemed not to set forth 
an international crime in a strict sense, but rather an offense recognized by 
international usage as “‘international’”’ largely because of its universality. 
For instance, the making of the slave trade piracy by international agree- 
ment, or later those acts denounced under the white slave convention, such 
acts to be punished as crimes in accordance with the municipal legislation 
of each of the Powers signatory to the convention. We did not think, 
harking back to the recommendations of the Committee of Jurists assem- 
bled at The Hague, that this general type of offense was particularly in 
mind. Rather the subcommittee’s work involved the consideration of cer- 
tain acts to be designated as crimes, international in a strict sense, for ob- 
viously those offenses by individuals that had been denounced by inter- 
national conventions, such as the convention with reference to the white 
slave traffic, are not, strictly speaking, international. In other words, they 
do not involve the acts of persons in international law. We therefore were 
compelled to put this large and growing group of offenses to one side, not 
because of any lack of intrinsic importance therein, but because it hardly 
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fell, in the mind of the subcommittee, within the strict range of public inter- 
national law, especially in the light of the suggestion to which I referred, 
made by the Committee of Jurists at The Hague. 

Therefore, we were faced with the desirability of considering inter- 
national crime in the strict sense, and, after full discussion, we came to the 
conclusion that not until the adoption of the Declaration of Washington 
had there been, strictly speaking, an international crime, having due regard 
both to the word “international’’ and to the concept of crime. The Dec- 
laration of Washington, therefore, introduced quite a new conception and 
item of terminology into public international law. I may be allowed per- 
haps to refresh your recollection by rehearsing the phraseology of Article 
III of the Washington declaration: 


The signatory Powers, desiring to insure the enforcement of the 
humane rules of existing law declared by them with respect to attacks 
upon and the seizure and destruction of merchant ships, further declare 
that any person in the service of any Power who shall violate any of 
those rules, whether or not such person is under orders of a govern- 
mental superior, shall be deemed to have violated the laws of war and 
shall be liable to trial and punishment as if for an act of piracy, and may 
be brought to trial before the civil and military authorities of any Power 
within the jurisdiction of which he may be found. 


This is an unprecedented expression, in the opinion of the subcommittee, 
in international agreements. Take the Declaration of Paris for instance: 
It provides that “privateering is and remains abolished,”’ but privateering 
is not thereby made a crime. For while it is abolished, no penalties are 
fixed for its commission. Nor anywhere, excepting in the ex post facto pro- 
visions of the Versailles Treaty, do we find that a person acting under the 
orders of a governmental superior shall be designated as a criminal, not- 
withstanding the cloak of such authority. Therefore, this points the way, 
opens the door, for an altogether different method of handling certain 
offenses, which are, strictly speaking, international, and are by the signa- 
tories to the convention denominated as crimes with a penalty affixed. 
For, heretofore, when one international person commits a wrong against 
another international person, the theory of international law has been that 
at most it is in the nature of a tort and not a crime; that, as in the days of 
old within the state when self-help might follow and punishment thereby 
entailed, the act was not, strictly speaking, a crime. 

The question next presented was as to what other types of offenses might 
be similarly designated and penalties set forth by similar separate inter- 
national agreements. That, we have not had time, I may frankly add, to 
consider. 

Again the question arose as to the liability of nationals, committing 
such acts, of those Powers not signatory to such an international conven- 
tion. Notwithstanding the phraseology of this Declaration of Washington, 
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I think the subcommittee was not in agreement. There was considerable 
difference in opinion. 

Then as to the nature of a court having jurisdiction over this type of 
offenses, we had only an opportunity merely to look into the matter, and 
certain divergences of opinion at once disclosed themselves. 

The subcommittee is not sufficiently egotistic to think that it labored 
as a great mountain; it is rather fearful that you will think that only a 
mouse of result was brought forth. We were considerably impressed with 
the difficulties of this subject and somewhat overwhelmed with the novelty 
of the situation. While, in the development of municipal law, very slowly 
criminal law emerged out of a law involving only private rights and wrongs, 
in the old days in the development of municipal law, in the days of self- 
help, before criminal law developed, there was a liability both individual 
and group; but it was not a criminal liability. But with the development 
of criminal law within the state, the group liability was broken apart and 
the individual reached, and an analogous development takes place when 
international law begins to make that same change which took place ages 
ago in the development of municipal criminal law, for a criminal law must 
eventually reach the person, the individual, through the group if necessary. 
It would seem, therefore, that the statement and the provision of the Dec- 
laration of Washington opens up the possibility of reaching the person and 
fastening the criminal fault upon him, notwithstanding the cloak of au- 
thority of the group which he represents. 


Mr. Cuartes Henry Butter. Mr. Chairman, before adjournment, 
I would like to remind this audience, those who were not here this morning, 
of the very appropriate and eloquent remarks which our President made, 
while presiding over the Committee on Advancement of International Law, 
in regard to the death of our dear and honored friend, Lord Bryce. I now 
wish to make a formal motion that the remarks of President Root before 
the Committee of the Society on the Advancement of International Law, 
at the meeting of the morning of April 28, in regard to the death of Lord 
Bryce, shall be transferred to the formal minutes of this meeting, as though 
they had been made in the meeting of the Society as a whole. I wish to 
read these resolutions: 
Resolved, That the remarks of President Root at the Committee 
on the Advancement of International Law at its meeting on April 28 


be transferred to the minutes of this meeting of the Society as though 
made thereat. 


Resolved, That the American Society of International Law has 
heard with sincere sorrow of the death of Lord Bryce and that the Sec- 
retary be instructed to transmit to Lady Bryce the remarks of Mr. 
Root, President of the Society, on the subject of Lord Bryce’s accom- 
plishments, and to tender her the sincere sympathy of the members of 
the Society and expression of their appreciation of those high attributes 
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of character possessed by her illustrious husband, which not only 
gained for him the respect and admiration, but also the affection of his 
many friends in the United States, who now unite with his fellow 
countrymen in mourning the loss of one of the greatest citizens of the 
English speaking world. 
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The CHatrRMAN. Ladies and gentlemen: You have heard the resolu- 
tions, which have been duly seconded. If there is no discussion, I will now 
put them, and I will ask for a rising vote. 

The resolution was put and the entire membership rose en masse. 

The CuarrMan. The resolution is unanimously carried. 

Mr. Butter. Mr. Chairman, I now offer the following resolutions: 


Resolved, That the American Society of International Law has 
heard with deep regret of the death on October 12, 1921, of the Hon- 
orable Philander Chase Knox, United States Senator from Pennsylvania 
and formerly Secretary of State of the United States, and since 1909 one 
of the Vice Presidents of this Society, and the Secretary be instructed 
to convey to Mrs. Knox the expression of the sincere sympathy of the 
members of the Society and of their appreciation of the great service which 
he has rendered in upholding the principles of international law, and 
of the great loss which has been sustained in the death of this eminent 
jurist. 
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Resolved, That the American Society of International Law has 
heard with deep regret of the death on May 19, 1921, of the Honorable 
Edward Douglas White of Louisiana, Chief Justice of the United States 
and since 1911 one of the Vice Presidents of the Society, and the Sec- 
retary be instructed to convey to Mrs. White the expression of the sincere 
sympathy of the members of the Society and of their appreciation of 
the services which he has rendered in upholding the principles of inter- 
national law, and of the great loss that has been sustained in the death 
of one of the most eminent jurists of this country. 
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Resolved, That the American Society of International Law has 
heard with deep regret of the death on May 29, 1921, of General 
Horace Porter of New York, one of the founders of the Society and one 
of its Vice Presidents since its organization, and that the Secretary be 
instructed to convey to the members of his family the expression of sincere 
sympathy of the members of the Society and of their appreciation of 
the great services which he rendered as Ambassador of the United States 
to France and as an ambassadorial delegate to the Second Peace Con- 
ference at The Hague in upholding the principles of international law, 
and of the great loss which has been sustained in his death. 
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The CHarRMAN. You have heard the resolutions in regard to the three 
deceased Vice-Presidents of the Society. Are the resolutions seconded? 

Mr. Francis W. Aymar. I second the resolutions. 

Whereupon the presiding officer put the resolutions to a rising vote, and 
the members rose en masse. 

The CHarRMAN. They are unanimously carried. 





EES EES ED >> 


~ 


SR 


a 


——— 


EDS. 


= 
<< 


VV 
y 
v 
V 
Y 
¥ 
y 
V 
V 
\V 
® 
‘ 
NV 
ay 
Af 
ny) 
NV 
y 
nr 


\V 
V 


SO eS OO ee co ete 


>< > 


73 


Tomorrow morning at the meeting at ten o’clock there will be a dis- 
cussion and action by the Society upon the reports of the subcommittees for 
the advancement of international law. Then there will be a business meet- 
ing of the Society and a meeting of the Executive Council. 

I would suggest that the Nominating Committee meet for a few min- 
utes at once after adjournment tonight. 

Adjournment is now in order. There is no further business, and the 
meeting is adjourned. 

Whereupon the session adjourned at 11.15 o’clock p.m. 








FOURTH SESSION 
Saturday Morning, April 29, 1922, at 10.30 o’clock a.m. 


The Society met at 10.30 o’clock a.m., with Hon. George Gray, a Vice- 
President and a member of the Executive Committee, presiding. 

The CHatRMAN. Gentlemen of the Society: I understand that the re- 
ports made by the subcommittees on the advancement of international law 
at the session last evening will be the subject of discussion this morning, and 
that subject is now before the Society. Action upon the report of Subcom- 
mittee No. 1 is now in order. 

The Cuatrman. Is Dr. Hill present? (After a pause) Is any other 
member of the subcommittee present who would like to introduce the sub- 
ject of that report? 

Professor GEORGE GRAFTON Witson. Mr. Chairman, I move that Dr. 
Judson speak for Subcommittee No. 2. 

Dr. Harry Pratt Jupson. Ido not know, Mr. President, what course 
the Society desires to take, but to bring it before the Society, I move the 
adoption of the report. 

Baron 8. A. Korrr. I second the motion. 

Professor W1Lson. May we have a summary of their conclusions before 
we vote upon them? I think we may not all be familiar with them. 

Dr. Jupson. The subject is the ‘Status of Government Vessels,” and 
the recommendations are: 

1. Government vessels are those which are owned or requisitioned by or 
chartered to a government. If a vessel is controlled and directed by a gov- 
ernment and employed for public purposes, it is immaterial whether the in- 
terest of the government is that of ownership, or is based upon charter or 
requisition. 

2. A government vessel operated by the government for public purposes 
is immune from foreign judicial process. 

3. A government vessel operated by private persons for commercial pur- 
poses is not immune from foreign judicial process. 

4. A government vessel operated by the government for commercial 
purposes is immune from foreign judicial process, but injuries committed by 
such vessel should render the government liable in its own courts. 

5. Municipal law determines the liabilities of government vessels in do- 
mestic courts. 

6. Every government should accord, both by executive action and judi- 
cial decision, at least as favorable treatment to the vessels owned or controlled 
by a friendly foreign government as it accords to those owned or controlled 
by it. 
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7. Some convenient method of proof of the governmental character of 
foreign vessels should be adopted by international agreement. 

Those are the recommendations, Mr. Chairman. 

Admiral Ropegsrs. I would like to ask, under what system a govern- 
ment vessel is presumed to run? There are two systems well known to the 
law of nations. One is the law of the respective countries applying to naval 
ships, and the other is the law applying to privately owned ships,—municipal 
law. We have now under the army transport system, and we had until a 
very short time ago under the naval transport and hospital system, vessels 
running under the orders and administrative rules of the Navy Department, 
which did not comply either with naval law or with municipal law. If the 
master exercised his full powers under the civil law and not in accord with 
the administrative orders of the War Department or of the Navy Depart- 
ment, he would meet with discharge, and that was sufficient to make good 
the government’s orders, but it did not give the ships any standing in foreign 
ports. Then the question arises, what would happen if a liner owned by the 
government, run as a merchantman, enters a foreign neutral port during war. 
Where would she stand? 

The CHarrMAN. Owned and operated by the government? 

Admiral Ropgsrrs: As a liner, like the Shipping Board vessels. 

Dr. Jupson. With your permission, I will ask Mr. Kingsbury, Secre- 
tary of our Subcommittee, to answer. 

Mr. Howarp TuHayrer Kinesspury. Mr. Chairman, the questions 
which Admiral Rodgers has just put, were really the basis of the study which 
this subcommittee undertook to make, and on which it undertook to frame 
these recommendations. There have grown up in the last few years, partic- 
ularly since the beginning of the war, this new and somewhat indeterminate 
class of vessels which are partly government and partly private, and there 
has been much conflict in the decisions in this country and in England and on 
the Continent as to what their status would be and how far they were subject 
to the duties and liabilities of government ships, and how far they were regu- 
lated as private ships by municipal law; and it was the task of this subeom- 
mittee to try to formulate a body of very simple rules which might assist in 
reaching some decision on those points. 

The lower courts of the United States have held, as was pointed out in 
the body of the report, that a vessel which was either owned or controlled by 
a government and which was operating in public service, whether or not a 
naval vessel, was entitled to the immunities.of a government vessel, and 
could not be made subject to the process of a municipal court. That question 
has not yet been decided by the Supreme Court of the United States. Ido 
not think it has been decided by the highest courts in England, and I under- 
stand that the decisions in the Continental countries are somewhat conflict- 
ing on the subject. So that the field is open for an attempt at formation of 
rules of international law on the subject. As I say, that was what this sub- 
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committee was striving to do. So I fear it is impossible to answer categori- 
cally Admiral Rodgers’ questions, except to say that the present state of the 
law is uncertain. and therefore it is desirable to try to clarify it. 

Admiral Ropgrrs. The hospital ships of the Navy gave great trouble 
at the outbreak of the war,—three of them were under my command. There 
was chaos on board, and they were not amenable to any law whatever on 
the high seas. It resulted in the Department at the beginning of the war 
removing from the hospital ships the merchant crews who declined to go to 
sea on them, and in substituting an entire naval crew, in order to have a 
recognized system of law instead of the administrative set of rules which is 
operative now under the War Department, and is neither military, naval nor 
municipal law. 

Mr. Epwarp A. Harriman. Mr. Chairman, I was not quite clear as to 
the last recommendation of the subcommittee in regard to the equal treat- 
ment of ships owned by foreign governments. I should like to know whether 
that is intended to prevent any discrimination by the United States in favor 
of its own vessels in its own ports and in the Panama Canal, forexample. It 
is not clear to me. 

Mr. KinasBury. The report did not undertake to deal with preferen- 
tial treatment of domestic vessels in matters of that kind. The recommen- 
dation of the subcommittee was that in any immunities from judicial process 
which a nation undertook to afford to its own quasi-public ships, it should 
give at least as favorable treatment to the quasi-public ships of a foreign na- 
tional. But that was simply in regard to immunity from judicial process, 
and not such discriminations as might apply to Panama Canal tolls or munic- 
ipal regulations. 

Professor PH1LIP MARSHALL Brown. I understood that the suit is to be 
brought in the courts of the home country of the flag of the ship. If that is 
so, I ask what would happen in the case of a collision in a foreign port between 
such a ship used for commercial purposes with another vessel. Do I under- 
stand that according to this recommendation suit could be brought in rem? 

Dr. Jupson. I will ask Mr. Kuhn of the subcommittee to answer. 

Mr. ArrHur K. Kunn. Mr. Chairman, in answer to the question it 
was not intended that the claimant should be relegated exclusively to the 
jurisdiction of the flag of the ship at all. . It was only intended that govern- 
ments that do not allow action for damages caused by some action of the 
vessel to be brought against the vessel by reason of government immunity 
should provide at least in their own jurisdiction some procedural remedy by 
which a claim could be presented and approved and compensation allowed. 
However, if the courts of the foreign country grant that remedy, then of 
course it is not necessary for the claimant to be relegated to the jurisdiction 
of the home country of the vessel. As a matter of fact, however, the body of 
the report shows by a review of the state of the law in this and other countries 
that there is no such remedy in a vast number of cases; and therefore we have 
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suggested that governments should allow a remedy at least in their own juris- 
diction where no remedy is allowed in the foreign country. 

Professor Witson. Mr. Chairman, I would like, if I may, to have the 
report read again in regard to the status of public owned ships engaged in 
private business. 

Dr. Jupson. The thought of the subcommittee was that it would be 
very difficult to bring such a vessel under the judicial system or operation of 
a foreign country in which it might be; but, nevertheless, if there is a court 
of any kind, there ought to be a remedy, and we could not think of any other 
remedy but that in the courts of the country to which it belonged. 

The CHAIRMAN. That would require Congressional legislation. 

Dr. Jupson. Probably; doubtless. 

Professor Witson. Then as I understand it, a government-owned ves- 
sel is exempted from judicial process if not engaged in commercial undertak- 
ing? 

Dr. Jupson. If operated by the government; that is to say, if govern- 
ment officers are in control of the ship. 

Professor Witson. Then in case of governments which are taking over 
practically all private property, they would be at an advantage in carrying 
on their business against a government where property is privately owned. 

Dr. Jupson. I suppose they would, if the government takes over these 
vessels and operates them. 

Professor W1Lson. I merely wish to inquire whether this Society would 
wish to give a preference to governments of that type over governments 
that are protecting the rights of property of their own private citizens. 

Dr. Jupson. The subcommittee believed in that case that there 
should not be such preference. It was unable to see how advantageously 
judicial processes would lie against naval officers, for instance, in command 
of such a ship, or any officer of the government. The situation is such as to 
render that difficult. There ought to be, however, by Congressional action 
in this country and similar action in other countries, a mode of providing 
for such matters, but we did not see how it could be done in the courts of 
foreign countries. 

Mr. Harriman. Mr. Chairman, it is difficult for me to see why, if 
the government goes into a private undertaking, the government and those 
concerned in carrying out that private undertaking should not be subject to 
the same laws as a private citizen would be under the same circumstances. 

Professor ELLERY Corry STOWELL. I feel the same way that Pro- 
fessor Wilson does. 

Mr. ArtHurR K. Kunun. Might I say in reply to that objection that 
the subcommittee considered that and thought it might be a desirable con- 
clusion. At any rate, we are compelled to recognize the facts under which 
the government is operated in all countries, and it would be most objection- 
able to have government officers, officers of the Navy, or other employees, 
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arrested in foreign ports, for example, where they have not the facilities of 
private companies for defending themselves and taking other steps for. the 
protection of the vessel, the crew, and the cargo; and it would be an interfer- 
ence with government function which I do not think the world is at the pres- 
ent time willing to undertake. 

Professor MaNLEY O. Hupson. May I ask the gentleman a question? 
What is the difference in the facilities that the private firm has and those 
that the government has in a foreign port? 

Mr. Kuun. AsI understand it, in practical matters, private firms have 
permanent agents located in the ports with which they do business, and the 
government does not necessarily always operate lines permanently. They 
may operate a vessel for the purpose of carrying a cargo for an isolated voy- 
age, as I understand it. Ido not claim to be entirely informed on the sub- 
ject. That is the fact with the United States Government. They have 
used their vessels for isolated voyages, for isolated purposes, without oper- 
ating regular lines of traffic; and probably other governments do the same. 
And our government will continue to do her transportation of coal and other 
cargoes not in a regular line, and in that way I think there is an essential 
difference between the government and the private owner. At any event, 
quite apart from that, I do not think that the government should be inter- 
fered with by municipal courts in the operation of vessels upon which they 
have their own officials in command. That is the main principle, which, it 
seems to me, is the practical one. 

Mr. Cuarutes Henry Butter. Mr. Chairman, the question which is 
now before the Society is, to my mind, a very important one. The question 
is, whether under this tendency of governmental requisition, if this immunity 
is granted from process to all vessels which in any way come under the con- 
trol of the government, there will not be a great fleet of practically irrespon- 
sible engines of destruction going around on the ocean. The safety which 
I have to my maritime venture is that if a ship owned by anyone else, re- 
sponsible or otherwise, rams into it and sinks it, I can at once get my remedy 

‘by taking process in rem. If simply because a government may be using 
that vessel, that vessel is immune from process when it goes into a foreign 
port, but not the home port of the vessel that has suffered damages, there is 
no redress absolutely unless it is taken up diplomatically. A little while 
ago a number of cases were pending in the courts of this country, and many 
are still pending, and it is of vast importance to maritime owners as to how 
this question will be decided. There was a batch of these cases in the Su- 
preme Court of the United States, and after they had been held by that tri- 
bunal for various periods from three to eight months, they went off on some 
technical question, and the court ordered the rest of the cases back for re- 
argument, so that the question was hung up there for something like two 
years. I think there were several cases there decided as to what extent this 
operation for purely commercial purposes should carry with it immunity, 
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as in the case of The Exchange, which is always quoted, where immunity 
was granted to the vessel of war of a friendly country, and which is an en- 
tirely different proposition. I hope that this Society will go very slowly in 
making any recommendation as to what is to be a policy which is to affect 
millions and millions of dollars of maritime property which is afloat. Itseems 
to me it is a question too important to be disposed of at a single session and 
without any great consideration. The Supreme Court, I am told, found it 
very difficult to dispose of it, and it might present some difficulties to others. 

The CHarrMAN. If the Chair may be permitted to state what it con- 
ceives to be the question before the Society, it would be that the recommen- 
dation of the subcommittee only dealt with what it conceived to be the rule 
of international law in regard to certain government owned and operated 
vessels in a foreign port, in case of a collision or other claim for damages 
against them; and then as I understood the recommendation, the finding of 
the subcommittee was that such a vessel, as far as they could ascertain, was 
immune. But then they recommended that the justice of the case required 
that that immunity should be removed in those cases where private injury 
had been inflicted, which could only be done with the consent of the sover- 
eignty. No sovereignty can be sued without its own consent, and therefore 
it rests with Congress, as Congress has frequently done on various occasions, 
to permit the government to be brought to trial. 

Dr. Jupson. That is exactly the idea of the subcommittee. 

Mr. Kinasspury. And if I might add just a word, Mr. Chairman, I 
think the recommendations of the subcommittee should be considered in 
the light of the further observations that were made at the close of the report, 
which perhaps some of the members here today did not hear last night. 
After the recommendations the committee said: 

The subcommittee recognizes that some of the foregoing proposed 
rules present certain controversial features. It may well be that if 
various governments undertake the operation of commercial shipping 
on an extensive scale, some of the immunities above suggested will 
prove too liberal, unless some method is adopted by international agree- 
ment for the convenient adjudication and collection of maritime claims 
arising out of the operations of foreign vessels, similar to that provided 
by the Act of Congress of March 9, 1920, in regard to claims against 
Shipping Board vessels. 

The immunities which a government affords or denies to its own 


vessels in its own courts may also limit or affect the immunities which 
it may justly claim for them in a foreign jurisdiction. 


What we undertook to do was to formulate what we believed to be the 
rules, as nearly as they can be ascertained, as now enforced, with these further 
observations as to possible further changes that future development may indi- 
cate to be desirable; that is, if the Society should approve and adopt the 
report of the subcommittee, it would be adopting a recommendation subject 
to these further observations. 
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Mr. CHARLES WARREN. May I ask the chairman of the subcommittee 
whether a “vessel requisitioned by the government,” is synonymous with 
“operated by the government’’? 

Dr. Jupson. No, not necessarily. 

Mr. WaRREN. The purpose of my question is this: during the war, at a 
time when I was in office, that was one of the serious questions of contro- 
versy, whether the form of requisition was a form of operation. For instance, 
one nation requisitioned ships, as I remember, simply to the extent of sub- 
jecting them to the orders of the Admiralty, but leaving the captain of the 
ship a private individual, paid by the private owners; and we raised a con- 
siderable question as to the status of that ship, and the whole question was: 
Was it or was it not being operated by the government? Therefore, it seems 
to me that without some definition of what operation by the government is, 
we leave the question still a controversial one. 

Dr. Jupson. The fifth clause of our report reads like this: “If a vessel 
is controlled and operated by a government and employed for public purposes, 
it is immaterial whether the interest of the government is that of ownership, 
or is based upon charter or requisition.” 

Mr. WaRREN. But “operated for private purposes”’ is left undefined. 

Dr. Jupson. That is to say, controlled by the government for private 
purposes. 

Mr. WarREN. Well, are “controlled” and “operated”? synonymous? 

Dr. Jupson. Yes, essentially, in our minds. 

Mr. WarRREN. The reason I ask that is, that Mr. Kingsbury, I think, 
has been speaking of vessels commanded by a naval officer, and many of 
these will not be commanded by a naval officer. 

Dr. Jupson. If, however, the officers of the ship will be under the 
direction of the government, they will be under the orders of the govern- 
ment and the vessel will be operated by the government, if it be a govern- 
mental purpose. That is one thing; if for a commercial purpose, that is a 
different thing. 

Mr. WaRREN. It seems to me that the word “operated”’ is susceptible 
of different meanings. 

Dr. Jupson. Mr. Chairman, I am sufficiently old-fashioned to say that 
I should like to see the government keep its fingers out of private matters. 
That is only my private opinion, but governments are not following my opin- 
ions, I am sorry to say, in some of these things! 

Admiral Harry SHEPARD Knapp. There is one feature in government 
ownership that I have not heard referred to, and it is very important. If 
government ownership of the United States, for instance, continues as it has 
started, and a war occurs between two other nations, and the United States 
is neutral, an important question may arise about the matter of visit and 
search. For instance, is a government operated vessel to be permitted to be 
visited and searched? And then the question comes of charter,—just how 
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far a charter may make a vessel liable as a public vessel. These things are 
very important, and the subject is a wide one that has not had adequate 
treatment. It is a very fortunate thing that this Society is taking it up. I 
merely mention that as another side of the question that has not had any 
attention, as I recall it, in the recommendation of the subcommittee. 

The CHAIRMAN. Itisaninteresting phase. But does it not come some- 
what within the purview of Subcommittee No.1 in regard to the rights of visit 
and search? 

Dr. Jupson. It was for that reason, Mr. Chairman, that this subcom- 
mittee did not go into the question at all. 

Mr. Cuarues G. Fenwick. Mr. Chairman, in view of the tentative 
character of the report, I should like to move its adoption. 

Mr. Francis W. Aymar. I second the motion. 

Professor Witson. Mr. Chairman, it seems to me that the adoption of 
any report by this Society which we have not seen in print and which we have 
merely verbally heard, carries an endorsement beyond that which the So- 
ciety ought to give. The receiving of the report is entirely a different propo- 
sition. To receive the report in order to have a chance to consider it, and 
subsequently adopt it, it seems to me, is the procedure we should take rather 
than adopting the report. 

Mr. Fenwick. That is the sense in which I made use of the word 
“adopt.”” I would amend my motion to be that the report be accepted. 

Mr. Kuun. Mr. Chairman, with the consent of the gentleman who has 
made the motion and spoken upon it, might I make an amendment that the 
report be received and referred to the Committee on Organization of Work? 
You will remember, sir, that a committee was appointed a year ago to co- 
ordinate the work of these four subcommittees, and the discussion that we 
have had on them this morning would seem to indicate that codrdination was 
desirable and necessary. That will give an opportunity of having them 
printed and sent broadcast among the members of the Society, and read and 
considered, and the Committee on Codrdination of the Work can then make 
recommendations for their final adoption in connection with the recommen- 
dations of the other committees. 

Dr. Jupson. I want to say, in seconding that motion, Mr. Chairman, 
that I heartily approve the suggestion of Mr. Wilson. There is no haste 
about these matters, as far as I can see. They are presented for the consid- 
eration of the Society; they should have the most mature consideration by 
every member of the Society throughout the country, and they should be 
handled by that Committee on Organization. They should be put in print 
and action should be deferred from year to year. There is plenty of time, 
when we all know exactly the bearing and are ready with amendments or sug- 
gestions. I second the motion in that spirit. 

The CHarrMAN. The reports of these subcommittees, if I may be per- 


mitted to say, now moved to be referred to the Committee on Organization 
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of Work, are steps or a step toward the larger objective of so-called codifica- 
tion. They are a statement of principles of international law. 

I understand the motion to be to the report of Subcommittee No. 2, as 
well as the others when the tinie comes, to the Committee on Organization of 
Work. 

The CuarrMAN. Are you ready for the question, gentlemen? 

The question was called for. The motion was duly put and unani- 
mously carried. 

Professor Brown. Mr. Chairman, I would like to raise the ques- 
tion on the other reports. The time of the Society is limited. Would it 
not be desirable, if we are to discuss the other reports, to limit the time of 
discussion? 

The CHarRMAN. Yes, that is for the Society to decide. Is Subcommit- 
tee No. 1 ready to report? 

Dr. Davin Jayne Hitt. Mr. Chairman, the report was presented in 
full last night. 

The CuarrRMAN. It is ready then for consideration this morning? 

Dr. Hitt. If it is desirable, I should suppose, sir, that the best method 
of consideration of a subject so complicated would be to permit these reports 
to be printed and circulated among the membership of the Society, in order 
to give very careful consideration, which is necessary to a subject of this 
character. I doubt very much whether any impromptu oral discussion, more 
or less detached, as it must necessarily be, will be very profitable. Your Sub- 
committee No. 1 has submitted its report. It is open to any observation 
that any member of the Society may choose to make. The members of the 
subcommittee are here to interpret, if necessary, the meaning of the report as 
presented, if called upon to do so. 

The CuarrmMan. As I understand it, the wish of the subcommittee as 
evidenced just now is that these reports, all of them, as this first one, be re- 
ferred to the Committee on Organization of Work, and that they in the mean- 
time be printed and circulated and be ready for intelligent discussion at the 
next meeting of the Society. 

Mr. Houuis R. Baittey. It seems to me worth inquiry whether the 
report of Subcommittee No. 2 is entirely in harmony with the report of Sub- 
committee No. 3 on the matter of conditional contraband. If conditional 
contraband is abolished, why the rules as to visit and search? 

Mr. Kinessury. Would not that question come within the field of this 
Committee on Organization of Work? I therefore move that the same dis- 
position be made of the report of Subcommittee No. 1 as has just been made 
of the report of Subcommittee No. 2. 

Several members seconded the motion. 

The CuarrMAN. If any member of the Society wishes to exercise his 
right of discussion, he may do so. 

Mr. Witu1amM H. Biymyer. I should like to add a word to the report 
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onthe submarine. I feel that the subject of its regulation has been neglected 
right along since its invention. 

At the first Conference of The Hague, the subject was brought up, and 
Germany and England wished to abolish its use. The United States stood 
in the way. Our representative withdrew from the consideration of the 
question, and consequently the use of it was continued. At the second 
Conference of The Hague, no instructions were given to our delegates to 
establish rules with regard to its employment. Much more was at that 
time known as to its capabilities, and it should have been known that it 
would be a destructive instrument of warfare and that its use would not 
be confined strictly to operations against naval vessels. It seems to me, 
that it was then very clear that it would be used for the purpose of destroy- 
ing commerce—vessels of commerce—and that fact had been emphasized 
time and again by writers on naval questions in England, especially in a 
number of articles that had appeared in The Times, for every treatise on 
maritime warfare declared that one of its objects was to destroy the com- 
merce of the enemy. At the latter conference, abundant consideration was 
given to the destruction of neutral merchantmen, but the question of the 
destruction of enemy merchantmen was left entirely without mention in the 
rules which it formulated. 

The conference which has just closed at Washington, it seems to me, has 
left the situation about as uncertain as it was after those preceding it. 
Under the Washington Treaties, or Resolutions, the general subject of the 
submarine is more confused than ever, through the introduction of two 
conflicting statements, the one under Article 4, in which it is declared that 
submarines are not permitted as commerce destroyers, and the other under 
Article 1, that they may destroy after the crew and passengers have been 
placed in safety. No state can know what its rights are and no jurist can 
advise it what it.can legally do. 

In my opinion, the question of the submarine can only be properly con- 
sidered in connection with that of passenger traffic, that across the Atlantic, 
especially, where one class of vessels is used practically for passengers alone. 
Prior to the Civil War, there were no great passenger vessels. A passenger 
vessel is a development almost as recent as the submarine. The few vessels 
that left the Southern States during the Civil War were blockade runners, 
and people who went aboard them knew that they were doing so at great 
risk and upon their own responsibility. The idea of persons claiming a 
right as free citizens—as a part of their liberty—to take passage on a mer- 
chantman of a belligerent, and especially a belligerent merchantman carry- 
ing munitions of war to an enemy, is beyond all reason; and is a subject that 
might be considered by itself, at the coming conference, although the dele- 
gates will be prohibited, by the Second Washington Resolution, from further 
direct consideration of the use of the submarine and will probably consider 
themselves even prohibited from making further recommendations, for I 
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read in the New York Times this morning that the government is about to 
appoint delegates to this conference to consider the further rules of warfare, 
of maritime warfare, and that the subject of the submarine is not to be 
brought up, as it is supposed to be satisfactorily settled. 

I wish, in relation to passengers, to call attention to several situations 
which have not been covered by the rules which have just been formulated: 

A merchantman that is used by a belligerent for the sole purpose of 
transporting munitions, becomes, upon starting, a transport of munitions, 
a vessel of war, and is subject to destruction at sight by a submarine. I 
am sure that, under the rules and ideas generally prevailing, a passenger 
vessel, if so used, would also be so classed. What then is its status if pas- 
sengers sail on that vessel? Does that fact, in itself, change it to a passenger 
vessel, and give it immunity from attack? If that is the case, there should 
be some stringent provision made so that the commanders of submarines 
may know at sight when a vessel is a proper object for destruction, and when 
it is not. 

The same thing can be carried a little further. Can a vessel employed 
by a government to transport munitions, or to bring home persons called to 
the flag, take on so many passengers’as to make it impossible for a war sub- 
marine, as today constructed, to place the lives of all on board in safety before 
sinking it? And must the submarine, unable to call vessels to its aid to take 
off the passengers and crew, allow the prize to proceed, immune from attack, 
and even from interference with the munitions, because of the impractica- 
bility of dumping any considerable part of the cargo at sea? Are the vessels 
of all nations to be free to engage in this belligerent service, as a commercial 
enterprise, and thus escape all interference from submarines? 

I consider the subject of the submarine to be in as great a state of con- 
fusion as it ever has been and as open as the subject of naval disarmament, 
concerning which many defects in the treaty were well presented to the 
Society at its first meeting through the admirable paper of Admiral Knapp. 

Admiral Ropcrrs. I might say something, sir, about the submarine 
with regard to the last speaker’s argument. The submarine treaty adopted 
by the recent conference is to be the pivot in the conference on the codifi- 
cation of international maritime law upon which all other things are to 
hinge; and in view of all that was said last night in regard to its introducing 
a new definition of international crime, and its wholly revolutionary char- 
acter in that direction, to make it the pivot of international law from now on 
causes some surprise. Regarding the point that was made as to loading a 
munitions ship with passengers in order thereby to get safe conduct, it is 
perfectly obvious that that might be done, but I think it would scarcely 
give protection under the necessities of war. 

There are certain ambiguities of the treaty. It speaks of commerce 
destroying. Therearetwo waysofdestroyingcommerce. One way was prac- 
ticed by England in the war. She interrupted traffic, the enemy’s traffic, 
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with little destruction of shipping and no loss of life. Germany attempted 
commerce destroying by destruction of shipping and considerable loss of 
life, and she failed to destroy English commerce although she embarrassed 
it and destroyed a great deal of neutral shipping. 

Then there is an idea which comes to the front with the very recent 
development of the last century of steam transportation. Shipping has 
now grown to such a great scale, and nations depend on it to such an extent, 
that it is as much an international public utility as railways are an internal 
public utility. 

We have hitherto recognized capture, because it was the transfer of a 
utility which was private from one national ownership to another. There 
was no world loss. But now, in the great extension of commerce and the 
interrelations of nations, where the raw product may be in one country and 
the finished product manufactured in another, the ownership of shipping is 
an international public utility, and the world is not going to stand for its 
destruction. The submarine in itself has no inherent viciousness, and if it 
operates according to the laws of surface ships, whatever they may be, it 
should be allowed to do so just as well as any other class of ships. 

The naval officers of the world are a body, and the whole profession 
would feel somewhat mortified to have applied to some of its members the 
appellation of pirates in case they should carry out the instructions of their 
governments. They cannot now apparently even give auxiliary aid in the 
interruption of commerce. That is open to question. Let us say there is 
a blockade, and a submarine rendering combatant service in the neighbor- 
hood of the blockade makes signal to a surface ship to come up and overhaul 
a capture, a merchant ship, trying to break through the blockade. Does her 
auxiliary service there render her liable to the pains of piracy? Or if she 
goes and lays mines to interrupt the combatant enemy, and a merchant ship 
runs on the mine, is she again liable as a pirate for interrupting commerce? 
The whole question is so involved that to make that the pivot of maneuver 
for the development of all international criminal law hereafter, seems to 
open up a great many difficulties. 

The CuHarrMAN. If there are no other remarks to be made on the 
reports of these subcommittees, now comes the motion made to refer the 
reports of the four subcommittees to the Committee on Organization of 
Work, in order that the committee may consider them and have them 
printed and distributed. Are you ready for the question? 

The question was called for; the motion was put, and unanimously 
carried. 

Mr. Cuarues G. Fenwick. Mr. Chairman, may I have a word with 
regard to the general subject under discussion? It has pained me a great 
deal that we have felt it necessary to devote the work of four subcommittees 
to the topic of war. We have discussed war, war, war, war, under each 
subheading. It appears that the Society at its last meeting was unwilling 
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to discuss more constructive topics. I entered a protest, with Mr. Ralston 
and others, at last year’s meeting against the exclusive devotion of our at- 
tention to the subject of war. Now, personally I feel that this subject is 
scarcely worth discussion. I know that is a very controversial question; I 
would prefer not to raise it; but I waded through Mr. Garner’s two volumes 
on International Law during the World War, and I think it is pretty con- 
clusively shown there that the subject is in a tangled condition from which 
there is no way of extricating ourselves. The Hague Conference tried leg- 
islation. It absolutely failed. Either the Powers would not sign the con- 
ventions, or they would not ratify them for one reason or another. The 
conventions relating to the laws of war failed. The Declaration of London 
failed. I do not believe any declarations or resolutions of that kind will be 
worth the paper they are written on. Either the other nations will not 
agree to them, or, if you do get them to agree, under stress of war, of self- 
preservation, they will break them. I feel that our attention should be 
devoted to the constructive side of international law. The most vital 
problem before the world today is the problem of international organization. 

The international law association is meeting here in Washington with 
the eyes of all forward-looking people upon it, and we are offering them ab- 
solutely nothing in that respect. We discussed international organization 
at our meeting in 1917, and the question is more vital than ever now. We 
must have international legislation of some sort. An international legis- 
lative body sounds novel and strange. But the principle is not new. The 
Hague Conferences tried to legislate, but they legislated ineffectively. The 
only possibility for the development of international law is, not by the slow 
process of customs which will always lag fifty years behind the needs, but 
by some form of international statutes, such as were adopted at The Hague, 
but adopted in too limited a field. We must regulate commerce between 
the nations. That problem is a problem of international legislation. At 
the present moment the United States Shipping Board is entering upon a 
rate war with a British shipping firm, with government resources on our side 
and only private resources on the other. The jingo press will hurrah, and 
there will be another triumphant cartoon of our merchant marine on the 
seas. The Shipping Board will win. But what will be the result? Fric- 
tion between ourselves and Great Britain, the country above all others with 
which it is most important that we maintain friendly relations. 

Now we must face these problems of international legislation. We 
must attempt to establish some law between nations covering their com- 
mercial rivalries. We must attempt to regulate the competition for foreign 
markets and the raw materials of industry. I am not so idealistically 
minded as to count upon an era of free trade. I believe that until that day 
comes there is not much chance of international peace.- But I know there 
is a wall of human selfishness and nationalism that we shall have to climb 
over before we fully solve the problem of peace and amity between nations. 
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But international trade rivalries can be and must be regulated. And it is 
for us to lay down and propose a plan of regulation. 

Then we have got to have an international executive to back up the 
decisions. Now that again sounds novel. But you have it in germ today, 
if international law is law at all. Public opinion of the international com- 
munity acts as an inchoative legislative body, asaninchoative executive body. 
But I say it is acting in a defective way; and we have to organize it, we have 
to try and formulate some plan of international execution of the law. I do 
not urge the adoption of force. I sympathize fully with Dr. Scott’s position 
that we shall never make progress if we fall back on force. But you do not 
have to use force if you organize the collective opinion of the nations. There 
is a form of execution without physical force, whether by economic boycott 
or otherwise. No one will fly in the face of the collective will of the world. 
The problem is, how can it be organized? 

Then we have to have an international judicial system. We have now 
a court, but without effective jurisdiction. The sole elements of compul- 
sory jurisdiction conferred upon it were taken away when the plan proposed 
was adopted by the League of Nations. We must give our attention to the 
question of an international court, and what cases can be submitted to it, 
and on what basis of law. 

Now those are the problems before us. Those are the definite prob- 
lems the world wants to see the Society of International Law speak upon. 
I think we are derelict in our duty if we keep discussing the laws of war, war, 
war, and do not devote ourselves to the present greater question of the laws 
of peace, because at the first outbreak of war whatever rules and laws we 
may make as to war will be thrown into the discard. 

Mr. Jackson H. Ratston. May I say just a word? I entirely sym- 
pathize with the sentiments of the speaker who has just taken his seat. I 
do not think the work which is now being done by the Society has that 
fundamental nature it should possess. We do not inquire as to what is law, 
but we stumble about what is practice; and there is the greatest difference 
in the world between the two. Let me use a little illustration which appeals 
to my mind, and I hope it may have some force. 

The subject of contraband has been mentioned this morning, with an 
indication that there was a discussion on hand as to what was or was not 
contraband. There is an antecedent question which has got to be met and 
got to be determined before that is discussed at all, and it is this: Is contra- 
band in itself a lawful, I mean a fundamentally lawful thing? Now, that 
discussion is entirely waived. Let us see what the operation of contraband 
is. A neutral nation undertakes to deal with a nation at war. The oppos- 
ing warring nation seizes the property the neutral nation is trying to convey. 
Now by what right has either nation in conflict,—by what right does it in- 
terfere with the normal and the natural processes of trade? By what right 
does either nation at war establish a blockade? Unless you can find a right 
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justifying one nation or another in interfering with what is of itself a natural 
and innocent, orderly and proper thing to be done, unless you can find a 
justifying right, then there can be no law of conditional contraband, or any 
other kind of contraband. 

Now I say that if this Society wants to do real things, let it go to the 
very foundation; let it ask itself, not whether such and such things be done, 
not whether, granting the right of contraband, it shall go so far, or so far, 
but let it get the thing right down to the root; let it find whether there is 
and can in righteousness be such a thing at all as contraband, and whether 
the existence of contraband does not violate the natural right of one nation 
to trade with another, and whether any law can be founded upon the viola- 
tion of a natural, indisputable right. When we discuss things from that 
point of view, Mr. Chairman, we may discover whether there is or is not 
such a thing as international law in any degree affecting that question. As 
I say, we simply discuss not law at all, but, granting a vicious condition of 
affairs, whether the vice should go so far, or so far. 

Now when you discuss the laws of war—you are discussing nothing on 
earth else,—you are discussing the laws which shall control crazy men. 
That is all there is toit. You show us that if you get yourself in a condition 
of passion, if you determine to take advantage, if you will, of another nation, 
you shall go so far, but you cannot go so far. Of what earthly value is it? 
What is the relation between a thing of that kind and the thing which, Mr. 
Chairman, you properly consider as law in the court over which you have 
the honor to preside? There is no relation at all. It is a condition of affairs 
not laid down by a superior, not enforceable, not founded on any substan- 
tial theory of right or wrong. You can hold up these laws of war from any 
point of view you desire, and you are bound to come to the conclusion that 
they are not laws at all. What are they? Nothing but practices; nothing 
but practices of the utmost absurdity. And the time will come, it is safe 
to say, when a more enlightened humanity will look back to just such dis- 
cussions as we carry on with regard to the laws of war as one of the vanished, 
one of the most curious things ever happening in the history of humanity. 

Now let me use a single illustration—I have talked longer than I 
started to. But let me use a single illustration to show what at least ap- 
pears to me to be the absolute absurdity of all this question of the laws of 
war. You cannot kill wounded prisoners. How utterly absurd! One in- 
stant you have a right to wound a man, you have a right to kill him, and the 
next instant, he being wounded and you capturing him, you have no right 
to kill him. Perfectly absurd! There may be a practice of that kind. We 
may think that it is a gentler thing to do things that way, but as to there 
being a fundamental reason, there is no reason about it except that you are 
afraid that if you follow a different practice it may revert, it may fall back 
on you, and you may be the sufferer under like circumstances. But that 
does not make the laws of war; that makes a practice that under given cir- 
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cumstances you find it advisable to follow. And let it be called a practice. 
Let it be recommended as a practice. But do not let us be guilty of the 
absurdity of saying that those things, these various things that are spoken 
of, and numberless others, are laws of war. They are not. 

Dr. Davin JAYNE Hitt. Mr. Chairman, I have no thought of making 
a speech. I want to say, however, that I am to a certain degree in sym- 
pathy personally with the remarks of the last speakers, and yet I think that 
some distinctions have to be made which perhaps they have overlooked. 
In the first place, you talk of international organization. What are you go- 
ing to organize? Hostile, unwilling nations, or nations that are brought 
together upon some basis of rational consideration? There is no use trying 
to organize anarchy or riot. You have to put it down and suppress it, and 
then you can organize peace. Now it seems to me that the important thing 
is to attack anarchy, riot, disorganization, at its weakest point internation- 
ally. War has existed, may exist, probably will exist, if it is not averted. 
The great problem, sir, of international organization relates to war. If you 
can suppress the war spirit, then you can organize internationally. If you 
can modify, if you can regulate, if you can bring under law the motives and 
the acts and the purposes of war, you have accomplished something toward 
international organization; and until you do it, there is no hope of inter- 
national organization. Therefore, I think, sir, that this Society is right in 
giving great attention to the laws of war, and it has a splendid opportunity 
to determine what, in its judgment, the laws of war ought to be. 

There are belligerent rights, of course, as long as a man is exposed to 
attack in a dark alley which he has to traverse. There are rights of bel- 
ligerency, because he has a right to defend himself; and as long as there are 
perverse nations in the world, which for purposes of their own wish to go to 
war and attack other nations, or deny or encroach upon the rights of other 
nations, there is a just cause of war, cause of defense, and the defender has 
some rights as a belligerent. There are, therefore, belligerent rights, and 
those rights exist wherever belligerency occurs on the sea, as elsewhere. I 
think that is quite indisputable, is it not? Very well, then. What we have 
to do now is to consider the laws, the basic principles of justice, upon which 
peace can be organized, and in order to do that, you have to set limits to the 
rights of war. You must accord the belligerent some rights, if he is attacked. 
You must accord neutrals their rights when the process of war is going on; 
and the great fundamental problem is so reasonably and justly to balance 
those rights of the belligerent and of the neutral as to attain to the nearest 
approximation to justice possible under our human conditions. 

I say, then, that we are proceeding in the right direction and in the right 
manner of taking up the laws of war, because if we are able to approximate 
toward the elimination of war, or putting proper restraints upon war, we are 
doing that one vital and necessary thing which is the prelude of the organi- 
zation of peace, and without which there can be no organization of peace. 
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Now I have noticed that there is some variation of opinion among the 
gentlemen who have formed these four subcommittees dealing with the 
subject of war. Here we have the question of contraband. I think there is 
a great deal in what Mr. Ralston said about contraband, and when you come 
to make it universal and destroy the distinction between absolute and con- 
ditional contraband, and make all merchandise contraband, why you expose 
the commerce of the world to the capture of one or the other of the two bel- 
ligerents on the sea, and it is the suppression virtually of the commerce of 
neutrals; and it is a gross injustice, and the world will not endure it. And 
when we think this thing out and arrive at the. formulae at which we will 
arrive, they cannot be of a nature to give an unlimited right of capture of 
neutral commerce on the sea. You have got to draw the line so as to pre- 
serve the inherent rights of the neutral for pacific trade. 

Take the subject of continuous voyage; that is an American doctrine; 
it has been a very useful doctrine; it is a very important doctrine. But if 
you undertake to say that a European Power can blockade every European 
port theoretically, not actually, by saying that if your goods reach any port 
they can go to every other country through the internal railway system, and 
the inland waterways, and therefore if you send goods to Rotterdam, they 
are certainly designed for Germany, or probably designed for Germany, why 
you are putting an end to commerce. You have got to put a limit on that 
doctrine of continuous voyage. At least you have got to put it in the form 
that you must have absolute proof that those goods that are billed to Rotter- 
dam are really going beyond, and not merely a supposititious case that they 
might go beyond. 

And now I hope I shall live long enough to see the present procedure of 
this Society reach a culmination and an achievement, and that we shall be 
able, after most careful consideration, to arrive at conclusions which may 
not correspond to practice, which may not be a reaffirmation of the custom- 
ary law of nations, but which will be shot through with pure rationality, 
based upon modern conditions, because these conditions have changed, and 
we have to adjust our laws to the actual existing conditions in the world. 

Mr. Chairman, I must not take more time, but I wish to say that as our 
country, a great, peaceful, trading country, will probably never have an ag- 
gressive naval war, and if it has any war at all it will be one of defense, but 
most probably it will always be a neutral in any great naval war that may 
take place, we must as American citizens and American jurists primarily 
support that form of right which is dearest to us, namely, the rights of our 
own country as a neutral. The doctrine of neutrality has had a growth 
and development in this country that it never had in any other country of 
the world, and we ought to take our stand, not on the side of increasing and 
establishing belligerent rights on the sea, but of defending and thoroughly 
grounding the fundamental neutral rights on the sea, because the sea belongs 
to nobody; it is God’s highway of communication between the nations. And 
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if you establish laws that interrupt and destroy commerce, why you will 
never have international organization. All these conflicts will leave bitter- 
ness and hatred behind them, and the less we can trade freely—I will not 
say with the enemy,—lI will not say that, because the belligerent has his 
rights; but if we cannot trade freely with those who like ourselves are neutral, 
and if we are to be estopped from it by being told that trading with a neutral 
may be beneficial to an enemy, I think that we are placed in a very disad- 
vantageous position. 

I feel, gentlemen, as a citizen of my country, that we have a great task 
before us as Americans. We belong to the nation that of all nations of the 
world can exercise the most decisive influence upon international law and 
upon the international law of the sea. If we forfeit our heritage, if we di- 
minish the efficiency of our navy,—for we must not forget this, that no law 
is worth anything unless it can be enforced, and no law can be enforced 
except by the physical power to enforce it;—and if we make treaties and 
international agreements that emasculate our power, we lose our influence 
in the world, and the great ideals of justice for which we stand, ideals that 
grow out of the political philosophy on which this nation is founded. If we 
permit ourselves to be emasculated, we efface our usefulness in the organiza- 
tion of the world. 

Mr. Fenwick. I should just like to say one word. I have the highest 
respect for the work which the speaker who has just concluded has done in 
the field of international law; but I think if we study the proceedings of the 
two Hague Conferences and see that their record was simply one of legis- 
lating for war, and that practically all of their legislation has been discarded, 
and that the sole nations that live up to the dictates of humanity live up to 
them, not because of any statute of the Hague Conferences, but because of 
the inherent decency of the nation, we shall see it is futile to go further with 
the laws of war. Of all its thirteen conventions in 1907, eleven of those 
conventions related to the laws of war, and went into the discard. Now the 
conference spoke very piously in its Final Act of having, after six months of 
deliberation, conceived a very lofty ideal of international justice; but they 
did not organize for peace, and if war is to be prevented we must organize 
for peace. 

Now if I believed with the last speaker that the world is in chaos and 
anarchy, and that the nations face each other like hungry wolves, I should 
think it perfectly futile to suggest studying the law of international organi- 
zation; but I do not think that is true of the nations. I think the nations 
have a collective sense of justice. I think the common interests of the na- 
tions are bigger than their mutual differences. At present our whole atten- 
tion is to stress differences. The problem of international organization is to 
study the basis of common interests, and it is on that basis that we must or- 
ganize, and unless we organize we face other wars for the future; and I defy 
any gentleman here to contemplate the next world war with equanimity. 
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Mr. Kunn. Mr. Chairman, I think the proceedings of this meeting 
have been very much enlightened by the new thought which has been in- 
jected into them, and I think that we ought to receive, with great apprecia- 
tion, that which has been said this morning. I think the Society ought to 
remember, however, that these committees are engaged in their practical 
work along the lines suggested by the Commission of Jurists at The Hague— 
I refer to the four-fold classification which they made. It is not our own 
classification. We simply acceded to it as a practical one for our labors, 
because it was made in connection with the organization of the Permament 
Court of International Justice of The Hague. We are not acting separate 
and apart from the work of world organization in dealing with these subjects, 
even though we seem to be. We have our noses a little bit close to the grind- 
stone, it is true, but every working man must keep his nose to the grindstone 
if he wants to make progress, and the work is sometimes dreary and tech- 
nical and dry, but I think progress is being made. On the other hand, I 
think that we can now make a further step. And in line with the sugges- 
tions made this morning, I am going to present a motion for the considera- 
tion of the Society: 

Resolved, That it is the sense of this meeting that the Committee 
for the Advancement of International Law consider whether it is not 
within the purview of their plans to present to this Society, at some 
forthcoming meeting, the consideration of the feasibility of some inter- 
national organization as a means of conducting the international rela- 
tions of states, in which the United States may properly coéperate. 


Dr. JAMES Brown Scott. Mr. Chairman, if Mr. Kuhn would be good 
enough to omit the last phrase, which is one of peculiar appeal to the political 
power of the government, I shall be very glad to second his motion. 

Mr. Kuun. I shall omit it. I know the very delicate sensibilities of 
many men at the other end of Washington, and at this end of Washington! 
And I shall be very glad to omit it, as we desire to avoid any possible infringe- 
ment on political questions. 

The CuHarrRMAN. How will it read then, Mr. Kuhn? 

Mr. Kuun. Put the period at the word “states.” Then, will that 
conform to your idea, Dr. Scott? 

Dr.Scorr. Yes, sir. 

Dr. Scotr. Mr. Chairman, I should like to make just a remark or two 
in support of the motion that is made; but before doing so, I should like to 
say that I agree thoroughly with the plan that was drafted by the jurists at 
The Hague in 1920, and which apparently considered that these matters 
relating to the laws of war were necessary to be discussed in connection even 
with organizing that highly sensitive and delicate tribunal known as a Court 
of Permanent International Justice, and therefore I am not in favor of rele- 
gating the work we have undertaken to the scrap heap. 

At the same time, there are other questions, and Mr. Fenwick has called 
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attention to the advisability of discussing other phases of the subject. I am 
heartily in favor personally of discussing plans of organization, plans of 
association, plans of coéperation, to see to what extent we can strengthen 
and accelerate the coming together of the nations, plans which shall to them 
be found to be mutually satisfactory, and to the world at large mutually 
helpful. Now there is a difference of opinion among the members, appar- 
ently, and I should think one way of making progress is not to insist, if there 
be a majority in favor of one view, that the will of the majority shall prevail 
to such a degree that the minority will not have a voice. 

Bishop Hubbell used to say—it is unnecessary to remark that he was 
a high churchman and a Tory—that the only interest the people had in laws 
was to obey them. And I suppose that is the theory of the majority. In 
any community there must be a direction, there must be a force. We must 
go ahead, and we can only go ahead in some direction. But at the same 
time there are many, many questions worthy of consideration, and I think 
among the most worthy are questions of organization, the bases upon which 
they can rest; how can they rest upon a legal system; can they rest upon 
principles of law? Do questions of policy intervene to such a degree that 
questions which would otherwise be judicial or legal have become moral, 
political? The world is interested in that phase of the subject, and I take 
very great pleasure indeed in seconding Mr. Kuhn’s motion that this matter 
be referred to the Committee for the Advancement of International Law, 
in order to have determined by them, sitting quietly around a table, not 
moved by passion, or by one view or by another, whether it could not be 
done, whether it should not be done; that in a forthcoming meeting questions 
of international organization should be put upon the agenda, should be dis- 
cussed in the hope of seeing whether some project may not be elaborated 
which will meet with the approval of the members present, representing 
different views among the membership of the Society of International Law, 
and which, if published, may perhaps have an influence in drawing together 
leaders of thought in different countries upon some plan or some organiza- 
tion or codperation which may really prove feasible and which may really 
prove helpful. I think a consideration of a question of that kind is nothing 
less than courtesy, and I am quite sure that under the chairmanship of Mr. 
Root, who is really, as you know, a partisan of organization, going a little 
further than some people think we should go, going a little less far than 
some people think we should go,—I think we can look forward to the careful, 
thoughtful consideration of such a question and such a formulation that would 
be made which will meet the desires of both groups, or many groups, and at 
least enable us to clarify our views by stating them and discussing them. 

The CHarRMAN. Are you ready for the question? 

The question was called for, and the motion was duly put and carried. 

The CHarRMAN. Is there any other business to be transacted? The 
report of the Committee on Nominations is in order, Mr. Partridge. 








94 


AMENDMENT OF THE CONSTITUTION 


Mr. Hous R. Battey. Mr. Chairman, we have a change in the Con- 
stitution which perhaps affects the eligibility of the people nominated. Will 
you not pass upon the amendment to the Constitution before we hear the 
nominations? 

The CHatRMAN. Iam taking this from the program here. 

Mr. BaiLtey. Even sometimes great Jupiter nods! Could not the 
Constitution, perhaps, be amended before we elect the officers? 

Dr. Scotrr. I should think so, Mr. Chairman. 

The CuatnMAN. The chair will take up first the amendment to the 
Constitution. 

Dr. Scotr. Mr. Chairman, last year there was a proposition made by 
the Executive Council that in the future no elected member of the Executive 
Council should be eligible to reélection unless one annual meeting had taken 
place between the term of his service and his new election. According to 
the Constitution, the amendment has to be formulated and sent to every 
member. That was done, and the following amendments to the first two 
paragraphs of Article IV of the Constitution were duly notified: 


(Omit words in brackets and insert words in italics) 

The officers of the Society shall consist of a President, an Honor- 
ary President, nine or more Vice-Presidents, the number to be fixed 
from time to time by the Executive Council, a Recording Secretary, a 
Corresponding Secretary, and a Treasurer, who shall be elected an- 
nually, and of an Executive Council composed of the [President, the 
Vice-Presidents] foregoing officers, ex officio, and twenty-four elected 
members, whose terms of office shall be three years, except that of those 
elected at the first election, eight shall serve for the period of one year 
only and eight for the period of two years, and that any one elected to 
fill a vacancy shall serve only for the unexpired term of the member in 
whose place he is chosen. No elected member of the Executive Council 
shall be eligible for reélection for a period of one year from the expiration of 
the term of office for which he was previously elected. 

The Recording Secretary, the Corresponding Secretary and the 
Treasurer shall be elected by the Executive Council [from among its 
members]. The other officers of the Society shall be elected by the 
Society, except as hereinafter provided for the filling of vacancies occur- 
ring between elections. 


The matter was again considered by the Executive Council at its meet- 
ing on April 27, and a slight change was proposed in the wording, which has 
been submitted to each member and of which we have copies here, in order 
to give effect to what was understood to be the intent of the framers of 
the resolution, as follows: 


Resolved, That the Secretary be, and he is hereby, authorized to 
present on behalf of the Council as an amendment to the proposed 
amendment to the Constitution the following: 
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Modify the proposed insertion at the end of paragraph 1 of Article 
IV of the Constitution as follows: ‘“‘No elected member of the Execu- 
tive Council shall be eligible for reélection until the next annual meeting 
after that at which his term of office expires. 


I would ask that the amendment be considered and put to a vote. 

The CuHarrMAN. Gentlemen, are you ready for the question? 

Whereupon the motion was duly put and unanimously carried. 

The CHAIRMAN. The amendment to the amendment is adopted. The 
question recurs to the amendment as amended. Are you ready for the ques- 
tion? 

The question was called for. The motion was duly put and unani- 
mously carried. 

The CHarRMAN. The amendment as amended is adopted. 

Dr. Scorr. Mr. Chairman, if the way be clear, I propose that the 

chairman of the Nominations Committee report. 


REPORT OP THE COMMITTEE ON NOMINATIONS 
Mr. Frank C. PartrinGe, Chairman. Mr. Chairman and gentlemen: 
The Committee on Nominations have assumed that the amendment which 
has just been adopted would be adopted, and in making their suggestions for 
the Executive Council, they have made entirely new nominations, consider- 
ing ineligible those whose terms expire at this time. 
I am directed by the committee to present these recommendations: 


For Honorary President 
The Honorable WARREN G. HARDING 
President of the United States 


For President 
Honorable Exinvu Root 


As Vice-Presidents 


Hon. CHANDLER P. ANDERSON Hon. Henry Casot LopGe 
Hon. Simeon E. BALDWIN Hon. JoHn Bassett Moore 
Justice WrLtL1AM R. Day Hon. Witt1am W. Morrow 
Hon. Jacos M. Dickinson Hon. Oscar 8S. STRAUS 

Hon. GrorGE GRAY Hon. GEORGE SUTHERLAND 

Mr. CHARLES NOBLE GREGORY Hon. WiuuiaM H. Tart 

Hon. Davin JAYNE HILL Mr. Everett P. WHEELER 
Hon. Cuarues E. HuGues Prof. GEorGE GRAFTON WILSON 
Hon. Rosert LANSING Mr. THEODORE S. WOOLSEY 


For members of the Executive Council to serve until 1925 


Epwin M. BorcHarpb Harry Pratt JuDSON 
Wixpur J. CARR ARTHUR K. KuHN 
JOHN Foster DULLES JESSE S. REEVES 


CHARLES G. FENWICK ELLERY C. STOWELL 
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No other nominations having been made, upon motion, duly made and 
seconded, the Recording Secretary was instructed to cast a single ballot of the 
whole Society for the nominees recommended by the Committee on Nomina- 
tions. The Recording Secretary reported that he had cast the ballot as di- 
rected, and the Chairman announced that the nominees had been duly 
elected to the respective offices. 


MISCELLANEOUS BUSINESS 
4 


The CuHarrMAN. The next in order is miscellaneous business.. 

The Secretary (Dr. Scorr). There is no miscellaneous business that 
the officers have to put before the Society. 

Professor PHitip MarsHaLL Brown. I would like to make just one 
remark. I take a great deal of pleasure and satisfaction in the progress the 
Society is making. I think the discussions we have had, whether of the laws 
of war or of peace, have been very illuminating, and I value them personally 
myself as a realization of a plan which I have had for yearsin mind. It seems 
to me that it is quite evident that we want to give this method of discussion a 
further development, and I would think it would be rather desirable, if the 
members of the Society felt free to place before the committees various sug- 
gestions; and to indicate what is in my mind I want to put this reeommenda- 
tion for consideration. I entirely sympathize with the feelings of my friends 
who cannot understand why when peace conferences gather together, or 
learned groups of scientists, their minds should seem to be focused on the 
problems of war. I quite sympathize with that feeling, and I think that as 
we go on we ought to be able to focus our minds on the constructive side of 
international law, the normal side, the determination of the relations between 
states. So I should like to move that this subject be referred for considera- 
tion to the Society. 

The Secretary. Mr. Chairman, would it perhaps meet with Mr. 
Brown’s views if a resolution should be passed or an invitation extended to 
all members of the Society to present to the Committee for the Advancement 
of International Law an expression of their views on subjects which they re- 
gard as of importance. I should think it would be a very good idea if Mr. 
Brown would generalize his statement, suggesting that it be the sense of this 
meeting that all members of the Society should be invited to present the 
topics which they consider fall within the purview of the work of the Com- 
mittee and of the Society. 

Professor Brown. Yes, I would make such a motion as that suggested 
by Dr. Scott, in that phraseology, that the members of the Society be invited 
to present for the consideration of the Committee for the Advancement of 
International Law, subjects which they deem fitting for the study of the 
Society. 

The Secretary. And with an expression of their views. 

Professor Brown. And with an expression of their views. 

















97 


The CuHarrRMAN. Is that motion seconded? 

Mr. Francis W. AymMaAr. I second the motion. 

Whereupon the motion was duly put and unanimously carried. 

Admiral Harry SHEPARD Knapp. Mr. Chairman, this is the first meet- 
ing of the Society that I have had the opportunity of seeing much of, and the 
first one in which I have served in any capacity except asa listener. I have 
been very much impressed with the fact that the committee meets on the 
morning of the day before its report is discussed, and draws up to the best of 
its ability a report which may come so late in the afternoon it cannot even be 
typewritten. It is not put in the hands of the members of the Society for 
study. Then we come to discuss it. I feel that the Society is in no position 
to discuss intelligently such great matters as have been presented here this 
morning. I do not offer a motion, but I ask the Secretary, who is familiar 
with procedure, if it is not possible in some way to have the committees meet 
beforehand, discuss their reports beforehand, and actually have them in 
print and in the hands of the members of the Society when they meet here 
for discussion. 

The CHarRMAN. A very excellent suggestion. 

Professor Hupson. Mr. Chairman, may I second what Admiral Knapp 
has just said, and ask Dr. Scott whether it would not be possible for us to 
adopt some procedure by which the committee reports could be printed and 
distributed at least one month in advance of the meeting. 

The Secretary. Mr. Chairman, in my humble capacity as an individ- 
ual I should like to say that I agree thoroughly with the views that have been 
expressed by Admiral Knapp, and those expressed more briefly by Professor 
Hudson. I do not think, however, it would be necessary to adopt a formal 
resolution. Calling it to the attention of the authorities, I think, would be 
sufficient. I can say, speaking for myself, if I am to remain connected with 
the officers of the Society, that every possible step will be taken to secure a 
meeting,—one or more meetings of the committees, either as a whole or as 
separate subcommittees, in the hope that definite, positive results may be 
had in ample time before the meeting so that sufficient notice shall be dis- 
tributed to the members. It is a little difficult to say whether the reports 
themselves should be printed, but at least a summary of the conclusions 
should be laid before the members so that when they meet they might be pre- 
pared to enter upon the discussions at the opening session and not be obliged 
to compress their deliberations into the briefest space upon the morning of 
the closing session. I should think that would be highly desirable. I do not 
know just what steps should be taken, but I think they should be taken, and 
we will try to take them. 

Admiral Knapp. If I may add, sir, that it was my intention that the 
procedure should be left to the wisdom of the officers of the Society. It is 
merely the fact that I wish to bring to mind that this great Society,—and it is 
a great Society,—is meeting here and giving snap judgment as far as discus- 
8 
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sion goes. I do not mean that everything that is said is snap judgment, but 
we are apt to get up and talk about things on the spur of the moment, and 
possibly say things that in time we may come to regret. And I do feel that a 
deliberative body as this is should have time for what it is deliberating upon 
and to present digested views instead of “off the bat” views, so to speak, if I 
may be permitted to use a bit of slang. 

Dr. Jupson. May I just say a word on this subject,—and I speak some- 
what advisedly as the chairman of one of these subcommittes. The desirable 
thing in my opinion would be for the committees to get together sometime 
before the holidays and take all the time needed to get their report in shape. 
Then that report should be sent in to the office; it might then be printed, and 
every member receive a copy in order that he might have it before him in 
ample time for consideration; and all would come here ready to debate and to 
take action. It is not easy to do that, Mr. President. I began work with 
my committee early in the winter and sent to every member of my committee 
for suggestions. I received from every member of my committee suggestions 
with one exception. These were typewritten in Chicago and sent to every 
member of the committee in turn, for their comments, and their comments 
came back. We met on Thursday morning, the day before the opening here, 
and discussed our reports, and got a preliminary draft. The members of the 
committees are very busy gentlemen, and it is not easy to bring them to- 
gether to meet at some time before the annual meeting of the Society. I think 
the thing suggested by the Admiral can be carried out, and I hope it will be. 

Professor Brown. I would like to call attention to the fact that there 
is a very hopeful movement that has begun for the advancement of the 
knowledge of international law in the Institute of Politics at Williamstown, 
that had its first session last summer, will meet this summer, and we hope 
will continue to meet indefinitely. A number of lawyers, publicists, and 
specialists in international law were there last summer. It seems to me a 
very desirable thing if we could make it a field-meet every year for as many 
as possible who can get together, because of the fact that international law is 
now in the most interesting state of development, of flux and evolution, 
where we all perhaps can make a humble contribution. In the work of these 
committees I would respectfully suggest that it might be feasible to gather 
together during the month of August at Williamstown, when this Institute is 
in session, when the interesting round-table discussions on international law 
are being conducted by members of this Society, in order to reach more con- 
crete conclusions, to be submitted to the members of the Society. I offer 
this as a suggestion for the consideration of the officers of the Society. 

The CHarrMAN. Gentlemen, is there any other matter to be brought 
before the Society this morning? If not, a motion to adjourn is in order. 

Mr. Kinessury. I move we adjourn. 

The motion was duly seconded, put and unanimously carried. 

Whereupon, at 12.17 o’clock, p.m., the Society adjourned, sine die. 
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Dr. JAMES Brown Scorr. Ladies and gentlemen: I am requested, 
on behalf of the President of the American Society of International Law, 
Honorable Elihu Root, to express for him his regrets that he is unable to be 
with us tonight. I think I may also express on behalf of all of us who are 
present our keen regret that we are to be deprived this evening of the pleas- 
ure of having him with us tonight. In Mr. Root’s absence, Dr. Harry 
Pratt Judson, President of the University of Chicago, has kindly consented 
to act as Toastmaster on this occasion, and I take pleasure in presenting 
Dr. Judson to you at this time. 


The Toastmaster (Dr. Harry Pratt Judson). Dr. Scott, ladies and 
gentlemen: I sincerely share with you great regret that our President is not 
here, and not only do I share with you that regret, but I feel that I havea 
larger proportion of it than you can possibly have. I wish he were here 
from the bottom of my heart, for many reasons that I need not enumerate. 

I have, before introducing the speakers, a word I would like to say on a 
matter connected with our Society. I have in my mind a little document 
given me by Dr. Scott. I want to make a plea for teaching our students in 
our colleges and higher schools of learning some of the fundamentals of 
international law. This subject is something that should be understood in 
its elements at least by every educated man. We know that Blackstone’s 
Commentaries were written, by no means, as I understand it, to develop 
lawyers, but simply to enable young English gentlemen to know the laws of 
their country. And it seems to me that intelligent young Americans ought 
to know the laws of nations in order to understand the relations which are 
coming to be so vital,—the relations of one nation to another in this world. 
We have learned that no nation can live by itself alone; that the isolation of 
nations is gone. It once would do for China or Japan. It has gone even 
there, and it is much the same in every other part of the world. We are 
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getting more and more clearly every day in our minds, I think, the idea 
that we cannot live alone, that nations belong together, and that the order 
of the world and the prosperity of the world are united and that, therefore, 
the nations must understand one another. And for that reason I do think we 
ought to teach in our schools and colleges of the higher grade at least, the 
subject of international law and international relations. 

Now, there has been a report made by the committee, with Dr. Scott in 
charge, showing some facts that I will take the liberty of reading. This 
report shows that in 1921, and also in 1911, that is in two reports ten years 
apart, there were 142 institutions teaching this subject and allied subjects; 
and they had in 1921, 6,785 students. This was an increase of 1,987 in that 
decade. In 1921 there were 83 institutions that had not been teaching it 
ten years before, with 2,205 students, a total of 8,990 students studying this 
subject in that year. Well, that sounds pretty well. There were 78 institu- 
tions which were offering these subjects in 1911, but not in 1921. There 
was in them a falling off of 1,474 students. It made a net increase of 2,718 
students in the decade. Well, now, that as against a small number seems 
pretty large,—a good gain. I think it is appalling. It is discouraging,— 
the idea that these great colleges and universities do not have a larger num- 
ber of young people who are being introduced into the elements at least of 
this subject, so vital I believe to everybody. I know of one institution that 
I shall not name, where something over 200 students are pursuing these 
subjects,—200 college students. In that institution there are nearly 5,000 
students, not counting the graduates either, of whom there are 2,000 more, 
and out of those 5,000 undergraduate students only 200 were studying inter- 
national law. 

I am not pleading for a requirement that every student shall take this 
subject, but for putting the thing in such shape in all our colleges that our 
intelligent young men, and young women too, should be introduced to the 
subject of international law. Our subject is not, I take it, initiated to rem- 
edy all the evils in the world. There are several fields in the world that we 
cannot touch. There are many things in other nations that we would like 
to change perhaps. There are some things in our nation that some folks 
abroad would like to change. You can not remedy everything that is 
wrong in the whole world. But we ought to know what international law 
is, how it came to be what it is, what is the relationship of the United States 
to this subject, and what has been the history of the United States in its 
development. Those things, I think, belong to every intelligent man and 
woman, and those things can be taught in the colleges, and those things can 
be taught outside of the colleges, for men who have never seen a college are 
often our most intelligent people. 

You will pardon me, ladies and gentlemen, for introducing the subject 
in the natural way of a pedagogue. 

But now, as introducing the speakers, I am taking some liberties with 
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the program here. I find that the Chief Justice of the United States is 
first on our program, and at his request I am going to put him last. The 
reason is because he says he has nothing to say, and I want that said last of 
all! Therefore we begin with a speaker whose main functions are very 
closely akin to international law, I am sure, because if there were no labor 
in the world there would be no world or occasion for international law 
anyway, or any other kind of law. I take great pleasure in introducing 
first of all, the Honorable James J. Davis, an American, a thorough Ameri- 
can, of Welsh ancestry, Secretary of Labor of the United States. 


ADDRESS BY THE Hon. James J. Davis 
Secretary of Labor 


Mr. Chairman, ladies and gentlemen: When Dr. Scott asked me to 
come to this dinner he extended me an invitation to come and chat with my 
friend, Mr. Albert Bushnell Hart, of Harvard. I therefore had an ulterior 
motive for coming to the dinner, because I expected it would save me a trip 
to Illinois. Prof. Hart and I are on the Board of Governors of the school at 
Mooseheart that takes care of the orphan children of the members of the 
Loyal Order of Moose. The school is located some thirty-five miles west of 
Chicago. I really was anxious to meet with Mr. Hart and discuss some of 
our problems, but inasmuch as he is not here, I shall tell you about some of 
the things the Professor and I were going to discuss. 

This work of the Fraternity of the Moose is for the care and education 
of the orphan children of deceased members of the order. We have 1023 
acres of ground, thirty-five miles west of Chicago, and the plant today could 
not be duplicated for five millions of dollars. We are probably teaching a 
new doctrine, of giving each child at least a high school education and 
teaching him a trade. We believe in the trade. After all, the law profes- 
sion is just a trade, to my way of thinking. The lawyer specializes in his 
particular line of work as a tradesman. A craftsman specializes in his line 
of work. For instance, I am by trade a puddler. My work is somewhat 
different from the trade of a lawyer. If the lawyer wants to practice his 
trade in a foreign land, he must know, he must learn, another language. I 
can puddle in Wales, or France or Australia, or China, and the language does 
not make any difference to me, because I can earn my bread by the sweat of 
my brow without much change in life. 

But, seriously speaking, I believe in teaching the boys and girls of 
America a trade. I think that if children are taught to make a living with 
their hands, they are perfectly safe in the world, and a trade is surely no 
handicap for them if they want to seek a higher education. I believe in 
education, although unfortunately I have not been in a school-house since I 
was eleven years of age. I started to work when quite a lad. I came into 
the country when I was eight years of age from Wales. I arrived in April 
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and started to work on Decoration Day. I always make Decoration Day 
my holiday, because it was the day I was welcomed to America and obtained 
my first position here. I am not learned in the law. I am learned in my 
trade, if I may put it that way; and that is what we are trying to do with 
these boys and girls at Mooseheart. We are trying to get this idea of 
teaching these children their trade into every school in this land. We have 
1660 branches all over the country and all are now organizing to make 
the fight to give the children in every community an opportunity to learn 
a trade. 

A trade is an education within itself, if you will just stop to think of it. 
When I was about twelve, I started with my father as his third hand puddler 
in a rolling mill, and as I was an inquisitive sort of boy, I said to my father 
““Where do we get the pig metal from?”’ And he, being a man educated in 
the school of experience took me by the hand, and in his way, after our day’s 
work was over, took me up to the blast furnaces, and he said, ‘‘Son, I want 
to tell you where we get the pig metal from. Here is the ore that just came 
from up in the northwest. They treat it by rolling, and it is dumped here 
out of these cars, and you see this little stone, and the coal and coke. Well, 
they send it in the trams to the top and dump it into the blast furnaces, and 
when they pick the slag from the iron, these are the impurities that come 
from the iron. Then they tap the iron later.” He showed me the pig 
metal, and we went into the mill where the puddler takes the rest of the 
impurities from the metal and produces merchant iron or muck iron. And 
then in the finishing mills he showed me the bar iron, and over here the 
hooble iron, and here the sheet iron, and here the plate iron, and here the 
nail factory. In those days they used to cut nails by hand. If a workman 
cut out twelve kegs of four or five penuy nails a day, that was a big day’s 
work. 

My father demonstrated to me on that occasion, that a boy learning a 
trade has all of the opportunities for education lying ready to his hand. If 
he traces the materials and the tools that he works with, from the raw 
material to the finished product, on their way from field or mine or forest, to 
the ultimate consumer, he can lay the basis for a real education. All he 
needs is the desire to learn and to know. In acquiring his trade he will 
acquire the foundation of a liberal education, and to build upon that founda- 
tion rests with him alone. The man with a trade who seeks a higher educa- 
tion, who wants to be a lawyer, an international lawyer, a professional or 
business man of any kind, is better qualified than the man who lacks the 
training that comes from learning a trade. The man who is trained to work 
with hand and heart as well as with mind is better fitted for any position in 
life than the man who works with the mind alone. 

International law has come to mean a great deal to me in the last few 
days. We have a bill pending in Congress now to provide for the enrollment 
and education of the alien who comes to our shores seeking the benefits of 
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American freedom of opportunity. We have found that we can provide for 
the registration and the education of our immigrants without running counter 
to any of the laws of nations, and by this means we propose to make a better 
America for immigrants and better immigrants for America. This problem 
is very close to me, for I was an immigrant myself, and I have lived all my 
life in a community made up largely of Welsh, and English and German 
immigrants. The fact that these people have made good citizens, despite 
the handicaps under which they labored, should prompt us to do everything 
that we can to enlarge their opportunities. 

It is with this thought in mind that we propose the registration and 
education of the alien in America. We want to make clear to them the 
duties and obligations, as well as the privileges and opportunities of life in 
America. We want to see that they are fitted to take up these duties and 
to take advantage of these opportunities. We want to give them every 
chance to become good stalwart American citizens. 

The Congressional committee which framed the registration bill de- 
bated as to whether the educational features of the plan should be made 
mandatory upon the alien, or should be left to his own voluntary action. 
They asked me about it and I said: 

“Tf you had voluntary education for children in America, half of our 
children under fourteen years old would be in the workshop rather than in 
the school house.”’ 

If compulsory education is good for the children of America, surely it is 
good for those who come to us from abroad. We will be doing a tremendous 
amount of good not only for the alien but for ourselves if the government 
undertakes to educate the newcomer to our shores as to America and all 
that it means. The alien must know America, its traditions, its constitu- 
tion, its laws, and its customs, if he is to make the most of his opportunities 
here. And America must make itself known to the alien, if the country is 
to acquire sturdy citizenship among those who come to us from other 
nations. 

I know the immigrant and I know that he does not want coddling. I 
sometimes lose patience with some of our dear sisters in those organizations 
that sob and sympathize with the “poor alien.’”’ Sobbing with the alien or 
over the alien will not help him or us. To that class of people I say: ‘“‘We 
foreigners do not want sympathy, we want opportunity.” 

That is what I want to give the alien who comes to this country. An 
opportunity to work out his own destiny, under the best possible conditions, 
an opportunity to know America and all that America means, an opportu- 
nity to become a real citizen of a better nation. 

My recent experiences with international law have been from the point 
of view of thisimmigration problem. And the point of view is the vital thing 
after all. Talking with the Chief Justice here a few moments ago, I told 
him the story of two laborers working side by side. One of them was doing 
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about five times the work the other accomplished. The boss came up and 
touched the one that was shirking on the shoulder and said: 
“Here, John, what does this mean? Your friend here is producing five 
times as much as you are. You're not keeping up with him at all.” 
“That’s right,” said John, “‘I have told him about it half a dozen times, 
but he doesn’t pay any attention to me.” 

So my point of view on international law is undoubtedly limited by my 
own recent experiences. But I am very glad to have had an opportunity to 
be with you and to get better acquainted. Some day you may come over 
to Washington and we will have a chat about international law. For 
international law is cropping up every day in the Department of Labor. 
Our three per cent. law, for instance, is stirring international representatives. 
We were holding a conference on the three per cent. law the other day, and 
after the meeting, one of the business men who attended came to me and 
said, confidentially: 

“Well this has been strange to me. I didn’t know what they were 
talking about at first—that three per cent. immigration law up in Congress. 
I thought they were discussing that three per cent. for another purpose.” 

I have been very happy to be with you. I am sorry my old friend, 
Professor Hart, is not here. He is one of God’s noblemen, and I am 
always delighted to meet his friends and to talk with him and those who are 
close to him. I am very glad to have had this opportunity to be with you 
and to know you. 


The Toastmaster. As the head of an institution of learning, I am 
very glad to know that the speaker who has just taken his seat is a graduate 
of the same university as Abraham Lincoln, “‘The University of Hard 
Knocks.’’ Anybody who applies to the work in that institution brains and en- 
ergy and ambition is sure to get a pretty good education; and I think that the 
Secretary of Labor is entitled to a degree that we here might bestow upon him. 

One thing he said reminds me of a friend of mine in the State of New 
York, my native State. A few years ago a gentleman of considerable 
wealth in the manufacturing industry, who had three daughters, told me 
that he had each one of those girls learn a trade. One learned to be a dress- 
maker. I forget what the others did. But each one had to learn a trade 
until she could earn a living by it. Now, he said, I don’t know what their 
future may be. They may marry. Their husbands may fail in business, 
and there is nothing more hopeless in this world than a woman whose hus- 
band has failed, or died, and who without any training for it is compelled 
to rely upon herself for support. My girls are not going to be left that way. 
Whether they marry or not they have to be independent, and so they are 
taught a trade. And so I think myself every American boy or girl ought to 
have a trade that they can fall back upon. I wish I had one myself, Mr. 
Secretary. 
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I am now going to call on a member of our national legislature. We 
all look to the Hill above us here as a source of sweetness and light! And 
one exponent of that will speak to us tonight, the Honorable Henry W. 
Temple, of the Committee of Foreign Affairs, and therefore, of course, one 
of our own circle. 


ADDRESS BY THE Hon. HENRY W. TEMPLE 


Member of the House of Representatives, and Member of the Committee of 
Foreign Affairs 


Mr. Toastmaster, ladies and gentlemen: I envy the Chief Justice; not 
for the first time, I may say, but particularly this evening I envy him his 
place on the program. I had hoped to listen to him first, and then, having 
at least had an opportunity to catch some of his inspiration, to speak under 
its influence. It cannot be supposed that he had any like purpose in selecting 
the last place on the program, but if he had, I fear his hopes are doomed to 
disappointment. Mine would not have been if I could have spoken after him. 

I have been interested in the discussions to which I have listened during 
the last few days at the meetings of the Society of International Law, and 
in the spirit which I have observed there. Many of you are not only stu- 
dents of the law of nations but also men of large experience in government 
and international affairs. There is an opportunity now for the members of 
this Society such as seldom comes. There has been an earthquake that 
shook the world and almost destroyed large portions of it. It seemed to be 
shattering the very foundations of civilization, and at the beginning its 
hardest blow was struck against international law. It is to men like the 
members of this Society that the world must look for guidance in rebuilding 
the structure. 

Reference has been made to the men on the Hill, where there is so much 
sweetness and light. We have been interested in the subjects of which you 
are students, but we were told that there was not going to be any more inter- 
national law, that those of us who had given some study to it had wasted 
our time, that in the future nations would be governed by the doctrine of 
military necessity and in emergencies would disregard international law, so 
that the world must give up all hope of orderly development under the 
influence of law, because there would be no law for the control of nations in 
their dealings with one another. Well, it was not true. International law 
was hit hard during the war, but it comes out of the struggle with bright 
prospects. It will be a long, long time before any nation, drunk with its 
own power, will challenge the conscience of mankind again. 

America cannot stand aloof from the settlements that are to come. We 
must shoulder our share of the world’s load. There is hardly any difference 
of opinion among the people of this country with regard to that, though we 
may differ considerably as to the attitude we should take—the means we 
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should use in carrying our share of the burden. We know well enough that 
the world is not built, like a modern steamship, in separate water-tight 
compartments; and if it were, this compartment would go to the bottom 
with the ship if the others should fill. America cannot be indifferent to the 
danger; it threatens the whole world, and we are a part of the world. The 
danger still threatens and threatens seriously. It will take thought, not 
mere impulsive action to overcome that danger—the thought of men like 
the members of this organization, who will give much consideration to the 
great problems of the time, studying not only laws but even more deeply 
considering institutions which are the full expression of laws. 

I confess I have more confidence in principles and institutions developed 
by experienceeand rooted in the past than I have in institutions invented 
under pressure to meet a special situation. The principle that has already 
laid hold on men’s minds, the law that such a principle suggests to the 
leaders among the nations, will control the development of institutions, but 
the invented institution, devised to meet a particular situation, is almost 
certainly doomed to failure. 

I do not know that I ought to say so in the presence of so many special 
students of such matters, but I have sometimes thought that of all the 
instrumentalities of government established by the Constitution of the 
United States, there is only one which had no roots in our own past history, 
and it proved to be the only piece of our governmental machinery which did 
not work the way it was intended to. Perhaps everything else in our Con- 
stitution was inherited, for our institutions have their roots in the land that 
was the mother country of the founders of America. They were modified, 
developed, and adapted to the unfamiliar conditions which arose in the new 
world, but their origin was on the other side of the Atlantic. New England 
town government was a modification of the parish government of Old Eng- 
land; county government in Virginia was an adaptation of English county 
government. When the States came together in 1787 to create a central 
government, they did what their ancestors had done who first came to the 
colonies—they set up the only kind of government they knew, the kind 
they had been living under previous to that time. 

Practically everything they required was already familiar to them. 
There was one exception, however. They had determined not to adopt the 
principle of hereditary monarchy, and it became necessary to find a way to 
select a chief magistrate. They invented the Electoral College. Oh, that 
institution may have been suggested by the College of Cardinals which 
elects the Pope, or by the College of Electors who chose the Emperor for the 
Holy Roman Empire; but even if it was not an absolutely new invention, 
even if it be true that it was more or less consciously a reminiscence of one 
or the other or both of these, it had no roots in our own past. Now, the 
purpose and intention of the men who invented or devised the Electoral 
College was that its members should be men of wide acquaintance among 
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public men, that they should come together in each State without instruc- 
tions, and in the exercise of their own judgment vote for the man whom they 
thought best fitted to hold the office of chief magistrate. How did it actually 
work? What do we do now? Why, we hold national conventions and 
each party nominates a candidate to whom candidates for members of the 
Electoral College are pledged. One man may say, “I voted for Harding,” 
_ another may say, “I voted for Cox.” As a matter of fact, neither of them 
voted for Mr. Harding or for Mr. Cox. They voted for men whose names 
they have forgotten or did not know at the time. These unknown men 
went to the various meetings of the electors in the several States and voted 
for the man they were pledged to. There is no law that required them to 
doso. The Constitution of the United States knows nothing of the nominee 
of a national convention. A member of the Electoral College might have 
voted for Smith or Jones, if he had chosen to do so, instead of the man 
nominated by the national convention of his party, and there would have 
been no penalty,—except that he would not have dared to go home. 

The unwritten law is stronger than that which is written. If an in- 
vented institution does not express the political genius of the people, that 
genius will find a way to express itself in spite of the institution. So when 
we discuss the affairs of the whole wide world, we should be careful that the 
solutions which we devise for the problems that trouble us have roots in the 
past and are derived from principles so generally accepted that they will 
appeal to the experience of every member of the family of nations. We 
must keep what we have, hold fast to that which we have already achieved, 
maintain the principles of international law that have already been recog- 
nized, and let the development from these be a natural development. 

In times like these changes may come fast. The law is a living thing, 
and the quick, new growth may be tender. We may be able to train it as 
we train a vine on a trellis; we may somewhat control its growth and the 
form it is going to take; but if it grows from the old root and has the old life 
in it, it is likely to be a much more useful thing than an artificial vine with 
no life at all. 

I do not intend to occupy more time, but I do want to say that there 
are a good many men up on the Hill that are thinking as you are about 
these matters, hoping for progress, striving for it, and we do expect the mem- 
bers of this Society, among other leaders, to show us something of the light. 


The Toastmaster. Mr. Temple has given us some very sound prin- 
ciples, I am sure; and I may perhaps be permitted to divulge a secret in 
saying that I am looking myself just now for a candidate for a position in 
international law in the University of Chicago, and I think it might be very 
desirable to promote the Congressman! He says he taught the subject for 
seven years in another institution. You see he certainly is trained in inter- 
national law. 
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The next in the order—of course we have not yet come to the speech 
about nothing,—the next is Professor Albert Bushnell Hart, of Harvard, a 
good friend of many of us and a good friend of the Secretary’s and mine for 
many years back. We have great regret that he is not here. Have you 
any message from him, Dr. Scott? 

Dr. JAMEs Brown Scott. Mr. Toastmaster, I have a series of letters in 
his very characteristic vein. After leading us into the belief that he would 
be with us tonight, and charm us as of yore, and bidding us to invite his 
friend, the Secretary of Labor, whom we were sure would come if he knew 
that Mr. Hart was to grace the occasion, he discovered, or his physician 
discovered, that he had a very sore arm, so that it was thought to be inad- 
visable for him to come at this time. His heart I understand is good, but 
his limbs are very weak and feeble. 

The ToastMasTER. His heart is all right, his head and his tongue are all 
right; what difference does the arm make? Then we shall have to excuse 
our good friend, Mr. Hart, tonight. We are very sorry he is not here—all 
of us. Now we come to the closing speech. I have heard the Chief Justice 
speak many times. Yet never at any time that I have heard him speak has 
he spoken as he indicates that he is going to talk to us tonight—about 
nothing at all! It will be the first time that I have heard the Chief Justice 
talk on so quaint a subject, and it is with great interest and much curiosity 
that I introduce the Chief Justice of the United States, Hon. William How- 
ard Taft. 


Appress oF Hon. Wiituiam H. Tart 
Chief Justice of the United States Supreme Court 


Mr. Toastmaster, ladies and gentlemen of the American Society of 
International Law: I do not know whether I am a member of this Society 
ornot. If I am not, it is an exceptional society. When I had the invitation 
to come here from Dr. Scott, I wrote to him that I would come if I did not 
have to make a speech; that it would be in the evening after a conference 
with my eight brethren of four or five hours, which while a very delightful 
session, would take all the vitality there is in me out of me. When you lock 
nine men into one room and have to reach conclusions, the result is just a bit 
exhausting. Therefore, I thought that Dr. Scott, because he is-a kindly 
looking man, he is a man of kindly manner,—would really regard my 
request; and I hoped that seated next to the presiding officer who then I 
expected to be Mr. Elihu Root, I thought I could appeal to him as an old 
friend to let me out. I came here to find instead the head of an institution, 
a great university, who is in the habit of running things himself, and is not in 
the habit of excusing a man who is not prepared. This is my apology for 
coming before you with so little to claim your attention. 

It has been very pleasant to meet so many distinguished people inter- 
ested in a subject so vital to the happiness of the world. It has been a great 
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pleasure for me to hear the Secretary of Labor, who is charged with the 
responsibility primarily of seeing who shall come into this country, and who 
shall stay out. I have no doubt that his administration will be a successful 
one. There is only one danger in that he is a Welshman, and I fear he may 
think that the rest of the world may have the same capacity for getting on 
that the Welsh have, and that he may lose a little sense of proportion with 
reference to the difficulties others labor under who have not that power of 
making other people do what they wish them to do. We have a Secretary 
of State who comes from—not immediately, but through an ancestry—from 
Wales. Then on the other side they do not seem to be able to get on with- 
out the Welsh. Now if the Secretary of Labor sets a Welsh standard of the 
kind of aliens we are to get in, we will keep out most of the world. 

I felt, however, that I should come in answer to this invitation, because 
since I have been associated with my friend Scott, I know that he regards 
the institution of which I have now the honor—undeserved honor—of 
being the head, as exhibit A in international law. If I may judge of the 
volumes of our decisions that he has put upon the poor students of inter- 
national law, I should think that our court would be regarded with a great 
deal of concern by those who are to study the subject. He draws much from 
our opinions, as evidence of what can be done in the world, if you will only 
have a Supreme Court of the world. We do administer international law, 
and we have every little while an example of the foresight—I hope it may be 
called—of our ancestors in making provisions for such an international 
tribunal within the Constitution. The Articles of Confederation first gave 
us the idea, and it was followed in the Constitution. 

That story of Connecticut and Pennsylvania fighting out the question 
of their controverted titles in Wyoming Valley is perhaps the first instance 
of a real settlement by a court that we have had in this country of inter- 
national matters. They fought out the question, there were seven judges 
that heard all the arguments on both sides at Trenton, and then they 
decided the case for Pennsylvania flat, without a word of reason. They 
just registered their vote, and Pennsylvania took title. But if you will 
follow the legislative proceedings thereafter, you will find that within a very 
few days there was filed in Congress a grant from the State of Connecticut 
of its possessions clear from Connecticut to the South Sea given it by Charles 
the Second, a most generous donation of what they did not have, witha 
reservation which was the negro in the wood pile. It was a reservation of 
all that part of the territory so generously granted which lay west of the 
western boundary of Pennsylvania, and ran some hundreds of miles along 
Lake Erie, about the width of Connecticut. This they retained for them- 
selves, never having had it before. 

You will observe that in the legislative history delegates from Pennsyl- 
vania favored the acceptance of the grant which included in the acceptance 
the confirmation of the reservation. Which only goes to show that in 
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Connecticut—I now date from Connecticut—we kill cats in other ways 
than by choking them with butter. Now that was a great judicial and 
international settlement. 

And we are having today now in court, which amuses me, another 
instance of some of that same international aptitude. The State of Massa- 
chusetts is suing in our courts to get back some land on the floor of Lake 
Ontario which it acquired from New York by a treaty of Hartford in 1786. 
Massachusetts ordinarily does not wait quite so long before getting a divi- 
dend, but for some reason or other they have turned up just at a time when 
Rochester wants this land under the water in Lake Ontario for the purpose 
of a park. That is a good time to get in, when somebody else wants what 
originally was not so desirable. 

A controversy also has arisen between Oklahoma and Texas, and that, 
seriously, is an instance of the usefulness of such a tribunal. The bed of the 
Red River up to date has never been full of usefulness; at least one was not 
able to discover it until oil was found lying under the river bed between 
Oklahoma and Texas. That made both Oklahomans and Texans feel that 
the rights of sovereign states should be preserved. And when an Oklahoman 
and a Texan wish to preserve those rights and they conflict, it is a very useful 
tribunal that keeps them apart. 

No one knows what is going to happen after the Great War. It is a 
little more difficult to prophesy now than it was before the war. I hope we 
shall have reason to be thankful that out of this dreadful welter of blood, 
this dreadful destruction, we shall derive some lessons which will drive deep 
into the hearts of men the necessity of having law between nations that shall 
be observed. The lessons that are being taught today with reference to the 
attitude of Russia, which has repudiated all obligations to any other nation, 
has refused to recognize any obligations, the plight that nation is in, and the 
lessons that are being taught her and her representatives as to the disad- 
vantages they labor under by reason of having lost the confidence of other 
nations, are something that I hope will be carried to the hearts of all men, so 
that the necessity for international law and the recognition of its obligations 
may be brought more clearly home to all nations than they have ever been 
before. 

I am an optimist. I feel that out of all this we are going to get an 
advance—not a radical advance, because that is not the way that real 
progress comes. It comesstep by step. The progress that is radical usually 
involves a good deal of retracing. It is discouraging at times to look out 
upon the world and note how difficult nations broken by war find it to 
reéstablish peaceful and prosperous conditions, yet as time goes on, while 
we are discussing what must be done in order to make things better, things 
are working while we sleep. Men have to live, men have to have communi- 
ties in which to live, and men have to work in order that they shall live. In 
doing this they are gradually recovering in the light of the lessons that have 
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been taught by these dreadful disasters which they have endured and 
which I doubt not will make them cautious hereafter. They will give a 
sense of value of those things that make for conservatism, for peace, for 
observation of the obligations that each man owes to every other man, of 
obligations that all nations owe to one another. In lessons thus taught we 
shall find the growth and development of international law with more 
sanction behind it. 

Now we have a court in the League of Nations. It is a great institution. 
‘It is an institution that I doubt not will make much for the benefit of the 
world. It is an institution in which we have a great and worthy American 
representative. It is established on broad principles. We should take 
pride in the fact that its machinery was worked out with the genius and 
experience of the man than whom no one stands higher in the field of inter- 
national law, our own Elihu Root. That court is an American invention 
and it derives its strength from American tradition, and I sincerely hope that 
we are working towards it. 


The Toastmaster. I have not been disappointed; the Chief Justice 
has added another to the list of speeches that I have heard from him, all of 
which have substance and something for thought. The Chief Justice has 
shown himself, also, to be a man of wit, and we thank him for coming here 
tonight and for helping us in our deliberations. 

I believe, ladies and gentlemen, that this closes the meeting of the 
Society. I suppose that Charles Dickens is not an authority on international 
law, and my students tell me that he is no longer an authority in literature. 
But I am going back to quote Charles Dickens in conclusion, by saying 
simply—‘“ God bless us every one!” 

We stand adjourned. 

















MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
Thursday, April 27, 1922, 3:15 o’clock p.m. 


Pursuant to call, the Executive Council of the American Society of 
International Law met at 2 Jackson Place, Washington, D. C., at 3:15 
o’clock p.m. The Chairman, Honorable Oscar S. Straus, presided. 


Present: 
Hon. Chandler P. Anderson Hon. Robert Lansing 
Prof. Philip M. Brown Mr. William R. Manning 
Mr. Charles Henry Butler Mr. Frank C. Partridge 
Mr. William C. Dennis Mr. Jackson H. Ralston 
Hon. Harry A. Garfield Mr. Leo S. Rowe 
Hon. George Gray Dr. James Brown Scott 
Mr. Charles Noble Gregory Hon. Oscar 8. Straus 
Dr. David Jayne Hill Prof. George G. Wilson 
Mr. Charles Cheney Hyde Mr. Lester H. Woolsey 


Prof. Theo. S. Woolsey 


Mr. George A. Finch, Assistant Secretary, was also in attendance. 

The reading of the minutes of April 28 and 30, 1921, was, upon motion, 
dispensed with, and they were approved as printed in the Proceedings. 

The following Treasurer’s report for the year January 1 to December 31, 
1921, was submitted by Mr. Chandler P. Anderson: 


TREASURER’S REPORT 
January 1 to December 31, 1921 
PRINCIPAL ACCOUNT 
Jan. 1, 1921. Balance on deposit at Riggs National Bank, carried forward 


TUE DROUIN RODIRING 55 8500 cis sinicnes sacha eensatees es $494.86 
Ee RE eo o.oo Ficeinid cnn cwsicrecieaewrodboemaen 200.00 
Balance on deposit December 31, 1921................. $694.86 
INCOME ACCOUNT 
RECEIPTS 
Balance on deposit at Union Trust Company, carried forward from previous 
EEE EET ER oe PET CeO ren eee $1,833.89 
Balance on deposit at Riggs National Bank, carried forward from previous 
MR ci hing Coe atic ecccetnr osseaiany Wig ha ale cy obithar diac adie doe elewlde <teeiewetaal 1,765.38 
1, Se, CRMCRMN INCE he 7 GUNS DUNO BG, FO ois aioe corres etsicie cs wie 0 ele wea Hews Wik 2,500.00 
Annual dues: 
= Sere 2 sraiacieaisral Sena aaa ae eon aan retain $50.00 
cacy 5 Siar crag: exe oa: yi'w whine oop aca tale aie cmnave co Nia ardia' oi eral aw ena 752.54 
ast ap 9 Ss gular da kav be SO Diet nce Wag Ga om eee ata 4,080.50 
oe ce ein ico arava at dag telco ASE ae ae 51.00 
4,934.04 
Carried forward $11,033 .31 
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Forward 
Foreign postage 
Exchange on checks 
Income from investment of life membership dues! 
Annual Proceedings, 1920 
Annual Proceedings, 1921 
Annual Proceedings, 1922 


Interest: 
Union Trust Company 
I goss nociccscvecssccesicennedeernendes 
U.S. Government certificates... 0.0.0.0... . ce cece cee eee 
Coupons $5,000 Third Liberty Loan 


| 


Cumulative Index 
Banquet 
Refund of District of Columbia tax paid in 1918 


DIsBURSEMENTS 
Salary account: 


eorge A. Finch, Secretary to Board of Editors and 


Business Manager...............eeceeeecees $1,500.00 
H. K. Thompson, assistant to Treasurer......... 300.00 
Josephine M. Xanten...............2.02 02 ce ee 873 .33 
ee er ee rt 50.00 
Secretary's disbursements. ....... 0c. ecccescccccvccescccecces 
TUE WIENS. 65 66g 5 hic cc ncecetdsedeceecctesiocens 
Re IE aN ne nh er en eee 
Journal: 
Publication, Oxford University Press............ $3,155.64 
Baker, Voorhis & Co. (back numbers)........... 7.44 
Se ere 5.00 
Annual meeting: 
II 5x: hn osc dievewalaidieeie daxceln ee eieienie $76.75 
NT I oe. oo¥ce etn ave nar iei Sines eis acoaierecgio 237.50 


Banquet (Shoreham Hotel) 
Proceedings, 1920: 


Byron S. Adams, printing. .................e08- 1,054.00 

BOI, WII, Go. oo 6. nice ciciediccc cee tinseniarcie's 91.92 
Proceedings, 1921: 

Rumford Press, printing....................005 1,263.69 

Pe pred erie hited cores haces aeannaeeene 4.50 
EE EET TT EEN Fe Oe 


American Audit Company, auditing accounts 1917, 1918, 1919 

I a rao ha a ne there nah dru Wil ai bbl ve eterno hme wa Le shes 
Journals for Mr. Root’s set (Baker, Voorhis & Co.).............. 
Exchanges—Baker, Voorhis & Co... ......... 00... cece ee eee eee 
Commissioner of Internal Revenue ...............-0e cece scene 
EE Oe, UPN SONNE. oe coin nce nese beleeeetieesdseeces 


Balance December 31, 1921 


Temporary investment: 
U.S. certificates 44% due April 1, 1922................... 
44%, due Sept. 15, 1922... oc ccccccseccces 


$2,723. 
26 


4 
216. 


ry 


33 


64 
.00 


50 





$16,111.60 


9,806 . 37 


$6,305.23 


2,500.00 
$3,805.23 

1 $50.00 Central Pacific coupons, due August 1921, deposited in 1922 account. 
2 $106.50 coupons Liberty loan due 1921, deposited in 1922 account. 
3 Report used in publishing 1921 Proceedings. 
* Postage and boxes amounting to $80.83, charged in 1922 account. 

















Balance December 31, 1921 at 


Pe ee ere ere $1,889.30 
PE TIMI EE. gos ci dicccd cess woceweee $2,610.79 
I IER 56. os sic Giaais ented nares oes Ce 694.86 
——_ 1,915.93 
—— $3,805.23 
ASSETS 


December 31, 1921 


PRINCIPAL ACCOUNT 
5 Central Pacific R. R. 4% first mortgage bonds (cost price). ................ $2,405.14 





Cash on deposit at Riggs National Bank................00c ccc cece eee 694.86 
$3,100.00 
INcoME ACCOUNT 
$5,000 U. S. Third Liberty Loan 43% bonds (cost price)........ $5,000 . 00 
U. &. covtificntes 44 duc April 1, 1922... 0.050. scccccvsesccwcees 1,500.00 
U. 8. certificates 44 due Sept. 15, 1922... 0... ee cet ee eee 1,000.00 
Union Trust Company—cash on deposit................2..00005 1,889.30 
Riggs National Bank—cash on deposit.............. 2,610.79 
WNIT GUOUNE 5. 5 aio. ooicceee dase hee Ce eu eee 694.86 
———-- 1,915.93 
$11,305.23 
Accounts RECEIVABLE 
Central Pacific coupons due August 1921............ $50.00 
Liberty bond coupons due 1921.................... 106.25 
Unpaid 1921 dues about 300, of which collectible about. 800.00 
———- 956.25 
$12,261.48 
Accounts PAYABLE 
PE CREE oasis toca Sas epics Simin ee Ss ore Meo ore OCG 90.25 
Geek A. Piel, GiSOUrOMONtS..... oso. csesceccncceees 44.87 
Rumford Press, printing index..................... 2,497 .60 
eS 8 re ee a ieee 30.33 
NN NI os Son's 5 2 eieve dare. 0.0 wae ole eromieinies 17.50 
Ne IS oy och iig c's ins Sra era arn aero paanees ee Cea ss 92.07 
Oxford Press, excess pages in Journal 1918-1919-1920... 1,329.99 
Oxford Press, publishing 1921 Journal, about.......... 3,500.00 
Bg ES err 10.00 
Joupnnis for DEF. TOOT BHOb 5 oo 5 6k ose sien nesicwcesens 8.75 
— 7,621.36 
———-__ 4,640.12 
$7,740.12 


The report was received and referred to the Auditing Committee. 

Mr. Charles Henry Butler and Dr. James Brown Scott made oral 
reports, respectively, regarding the work of the Corresponding and Record- 
ing Secretaries. 

As Editor-in-Chief of the American Journal of International Law, 
Dr. James Brown Scott laid before the Council the minutes of the meeting 
of the Executive Committee of January 13, 1922, held for the purpose of 
considering the question of the publication of the American Journal of 
International Law in view of the expiration of the publishing contract with 
the Oxford University Press. These minutes are appended hereto, page 123. 
The Editor-in-Chief reported that pursuant to the resolution of the 
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Executive Committee, a contract for the publication of the Journal had been 
concluded with the Rumford Press on February 1, 1922, and he stated that 
in addition to reducing the cost of the publication of the Journal, the new 
contract enabled the Society to eliminate advertising in the Journal and 
gave it better control of the size of the publication. General satisfaction 
with the conclusion of the new contract was expressed by various members of 
the Council present. 

On behalf of the Committee on selection of honorary members, Prof. 
George G. Wilson, its Chairman, reported that the committee had no nomi- 
nations to make. 

On behalf of the Executive Committee, Dr. Scott presented the fol- 
lowing notice of the proposed amendment to the Constitution of the Society, 
which had been sent to the members for consideration at the present meeting, 
pursuant to the action of the Council taken at its meeting on April 28, 1921. 


NOTICE OF PROPOSED AMENDMENT TO THE CONSTITUTION 


Pursuant to the decision of the Executive Council at its meeting 
on April 28, 1921 (Proceedings, 1921, p. 60) to propose an amendment 
to the Constitution of the Society by which there shall be an interval 
between the successive periods of service of members elected to the 
Executive Council, the amendment not to operate, however, so as to 
require a change in the personnel of the permanent administrative 
officers who are now elected by the Executive Council from among its 
members, the following amendments to the first two paragraphs of 
Article [V of the Constitution will be proposed at the annual meeting 
cf the Society in Washington, D. C., April 27-29, 1922: 


(Omit words in brackets and insert words in italics) 


The officers of the Society shall consist of a President, an Honorary 
President, nine or more Vice-Presidents, the number to be fixed from 
time to time by the Executive Council, a Recording Secretary, a Corre- 
sponding Secretary, and a Treasurer, who shall be elected annually, 
and of an Executive Council composed of the [President, the Vice- 
Presidents] foregoing officers, ex officio, and twenty-four elected members 
whose terms of office shall be three years, except that of those elected 
at the first election, eight shall serve for the period of one year only and 
eight for the period of two years, and that any one elected to fill a 
vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reelection for a period of one year from the expiration of the 
term of office for which he was previously elected. 

The Recording Secretary, the Corresponding Secretary and the 
Treasurer shall be elected by the Executive Council [from among its 
members]. The other officers of the Society shall be elected by the 
Society, except as hereinafter provided for the filling of vacancies occur- 
ring between elections. 


Some members expressed the opinion that, since the annual meeting of 
the Society is not held on the same date each year, the proposed provision 
making members of the Executive Council non-eligible for re-election for a 
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period of one year, might cause a hiatus in the membership of the Council. 
After discussion, it was decided to amend the proposed provision, and the 
following resolution was adopted: 
Resolved, That the Secretary be, and he is hereby, authorized to pre- 
sent on behalf of the Executive Council as an amendment to the proposed 
amendment to the Constitution, the following: 


“Modify the proposed insertion at the end of paragraph 1 of Arti- 
cle IV of the Constitution as follows: 

‘No elected member of the Executive Council shall be eligible 
for re-election until the next annual meeting after that at which his 
term of office expires’’’. 


Upon motion duly made and seconded, the Chairman was authorized 
to appoint a Committee on Nominations, consisting of five members, to 
present nominations of officers for election at the present meeting of the 
Society. 

Mr. Finch, the Business Manager, laid before the Council a letter of 
April 25, 1922, from Messrs. Baker, Voorhis & Company, former publishers 
of the Journal, offering to sell the Society the plates of the first ten volumes 
of the Journal, exclusive of Nos. 1 and 2 of Volume 1, for the sum of $12,000. 
In the same letter the former publishers advised the Society that it had made 
up into bound sets the separate back numbers still on hand, leaving some 
miscellaneous odd numbers still unbound. 

After consideration, in which the opinion was expressed that the plates 
of the back numbers were not worth more than the cost of the metal in them, 
the following resolutions were adopted: 


Resolved, That the Recording Secretary and Treasurer be, and they 
are hereby authorized, to negotiate with Messrs. Baker, Voorhis and 
Company, for the purchase of the 50 bound sets, and the miscellaneous 
odd numbers, of Vols. 1 to 10 of the American Journal of International 
Law. 

Resolved, That the Recording Secretary and Treasurer be, and they 
are hereby authorized, to negotiate regarding the purchase of the plates 
of the back numbers of the American Journal of International Law in the 
possession of Messrs. Baker, Voorhis and Company, and report back to 
the Executive Committee. 


Mr. Finch then suggested that it seemed opportune for the Society 
again to engage in an advertising campaign for the purpose of increasing its 
membership and subscribers to the Journal. After consideration the fol- 
lowing resolution was adopted: 

Resolved, That authority be, and is hereby given, for the expenditure 
of a sum not to exceed five hundred dollars for the printing and distribu- 
tion of advertising literature to secure new members and subscribers. 


In connection with the foregoing resolution, the Council appointed 
Professor Philip M. Brown a member of the Committee on Increase of 
Memberships. 
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Dr. Scott then informed the Council that he had been requested by the 
President of the American Branch of the International Law Association to 
draft a code of public international law, but that since the American Society 
of International Law was engaged in this very work he thought it proper to 
lay the request before the Society. 

In a general discussion of the request referred to by Dr. Scott, a number 
of the members of the Executive Council referred to the purpose of the 
formation of the American Branch of the International Law Association in 
the same field of work covered by the American Society of International Law, 
and to the probable effect of the former upon the work and membership of 
the latter. Without taking any formal action, it seemed to be the general 
opinion of the members of the Council that any work to be performed by 
the officers of the Society in the codification of international law should be 
under the auspices of the American Society of International Law, which had 
started in this field years ago, and not under the auspices of the newly 
organized American branch of a foreign organization. 

Whereupon, the Executive Council at 6:15 o’clock p. m., adjourned 
until Saturday, April 29, immediately after the adjournment of the Society. 


Oscar §. Srravs, 
Chairman. 


James Brown Scott, 
Secretary. 

















MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
Saturday, April 29, 1922, 12:30 o’clock p.m. 


Pursuant to the adjournment of April 27th, the Executive Council of 
the American Society of International Law met in the Washington Hotel 
at 12:30 o’clock p.m., on Saturday, April 29, immediately upon the adjourn- 
ment of the annual meeting of its Society. Hon. George Gray, a Vice- 
President of the Society, presided. 


Present: 
Mr. Chandler P. Anderson Dr. Harry Pratt Judson 
Mr. Charles Henry Butler Mr. Arthur K. Kuhn 
Prof. Philip M. Brown Mr. Frank C. Partridge 
Prof. Charles G. Fenwick Prof. Jesse 8. Reeves 
Mr. Charles Noble Gregory Dr. James Brown Scott 
Hon. George Gray Prof. Ellery C. Stowell 


Prof. George G. Wilson 


The business of the meeting was the election of officers and committees 
for the ensuing year. The following officers were unanimously elected, 
the Secretary in each case casting the unanimous ballot of the Council for 
the respective nominations. 


Chairman of the Executive Council 
Hon. Oscar S. Straus 


Executive Committee 


Hon. Chandler P. Anderson Hon. David Jayne Hill 
Hon. George Gray Hon. Robert Lansing 
Mr. Charles Noble Gregory Hon. Charles H. Stockton 


Prof. George G. Wilson 


Ex officio: The President, Chairman of the Executive Council, Treas- 
urer, Recording Secretary and Corresponding Secretary. 


Treasurer 


Hon. Chandler P. Anderson tendered his resignation as Treasurer of 
the Society, and Mr. Charles Cheney Hyde was unanimously elected to fill 
the vacancy. In connection with this action Mr. Charles Henry Butler 
spoke as follows: 
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This meeting marks an epoch in the annals of the Society. For fif- 
teen years the financial affairs of the Society have been in the hands of 
the same man, who accepted the responsibilities years ago as a favor to 
the Society, and has continued to perform the duties of Treasurer ever 
since. We all know that it has not been, by any means, a sinecure 
and that he has devoted a large part of his time and a great deal of his 
strength and mentality to the affairs of this Society, and no Society has 
ever had a more devoted and self-sacrificing official than this Society 
has had in Mr. Anderson. 

I, therefore, move that we tender him our sincere thanks, and an 
expression of appreciation of what he has done, and our regret that it is 
necessary that we lose his valuable services. 


Recording Secretary 
Mr. James Brown Scott 


Corresponding Secretary 
Mr. Charles Henry Butler 


Assistant Secretary 
Mr. George A. Finch 


Editorial Board of the American Journal of International Law 
James Brown Scott, Editor-in-Chief 


Chandler P. Anderson Charles Cheney Hyde 
Philip Marshall Brown Robert Lansing 
Charles Noble Gregory John Bassett Moore 
Amos 8. Hershey Jesse S. Reeves 
David Jayne Hill George G. Wilson 


Theodore 8. Woolsey 


Secretary of the Board of Editors and Business Manager 
George A. Finch 


Standing Committee no Selection of Honorary Members 


George G. Wilson, Chairman; Jackson H. Ralston, Theodore 8. Woolsey 


Standing Committee on Increase of Membership 
Oscar S. Straus, Chairman: Philip M. Brown, Charles Cheney Hyde, 


John H. Latané, Jesse S. Reeves, William C. Dennis; provided that the com- 
mittee shall have power to add to its membership. 


Auditing Committee 
Jackson H. Ralston, Charles Ray Dean 
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Committee on Annual Meeting 


Dr. James Brown Scott was reappointed Chairman of the Committee 
on Annual Meeting, with power to appoint the membership of the Com- 
mittee.! 


Committee for the Advancement of International Law 


The full membership of this committee, together with its subcommittees, 
was, upon motion duly made and seconded, continued with power in the 
Chairman to add to the personnel and allocate the members among the 
different subcommittees. The membership of the Committee at present is 
as follows: 

Elihu Root, Chairman 
James Brown Scott, Secretary 
George A. Finch, Assistant Secretary 


Subcommittee No. 1 


To restate the established rules of international law, especially, and in 
the first instance, in the fields affected by the events of the recent war. 


David Jayne Hill, Chairman 


Edwin D. Dickinson George A. King 
Charles B. Elliott Harry Shepard Knapp 
Charles Noble Gregory Robert Lansing 

Amos §. Hershey Harold 8S. Quigley 


Gordon E. Sherman 


Subcommittee No. 2 


To formulate and agree upon the amendments and additions, if any, 
to the rules of international law shown to be necessary or useful by the 
events of the war and the changes in the conditions of international life and 
intercourse which have followed the war. 


Harry Pratt Judson, Chairman 


Edwin M. Borchard John H. Latané 
Sterling E. Edmunds Raleigh C. Minor 
William I. Hull Charles H. Stockton 
Howard Thayer Kingsbury James L. Tryon 
Arthur K. Kuhn Quincy Wright 
1Dr. Scott subsequently appointed the following members: 

Prof, Philip M. Brown Prof. Chas. G. Fenwick 

Mr. William C. Dennis Mr. George A. Finch 

Hon. Robert Lansing Mr. Lester H. Woolsey 


Hon. Breckinridge Long Prof. John H. Latané 








Subcommittee No. 3 


To endeavor to reconcile divergent views and secure general agreement 
upon the rules which have been in dispute heretofore. 


George Grafton Wilson, Chairman 


Chandler P. Anderson 
Simeon E. Baldwin 
Percy Bordwell 
Clement L. Bouvé 
Philip Marshall Brown 
Charles Henry Butler 
William Miller Collier 


Frederic R. Coudert 
Henry G. Crocker 
John Foster Dulles 
Lawrence B. Evans 
Charles Cheney Hyde 
Breckinridge Long 
Frank C. Partridge 


Lester H. Woolsey 


Subcommittee No. 4 


To consider the subjects not now adequately regulated by international 
law, but as to which the interests of international justice require that rules 


of law shall be declared and accepted. 


Paul 8. Reinsch, Chairman 


Cephas D. Allin 
Francis W. Aymar 
George C. Butte 

W. C. Dennis 
Edward C. Eliot 
Charles G. Fenwick 
Edward A. Harriman 


W. R. Manning 

James H. Oliver 

J. H. Ralston 

Jesse S. Reeves 

Ellery Cory Stowell 
Eugene Wambaugh 
Thomas Raeburn White 


Frank H. Wood 


Whereupon, the Executive Council at 12:45 o’clock p.m., adjourned 


sine die. 


James Brown Scott, 
Recording Secretary. 


GEORGE GRAY, 
Chairman pro tem. 

















MINUTES OF THE MEETING OF THE EXECUTIVE COMMITTEE 
January 13, 1922 


Pursuant to the call of the Chairman, the Executive Committee of the 
American Society of International Law met at No. 2 Jackson Place, Wash- 
ington, D.C. at ten a.m., Friday, January 13, 1922. 


Present: 
Mr. Charles Henry Butler Mr. James Brown Scott 
Mr. David Jayne Hill Mr. George G. Wilson 


Mr. George A. Finch, the Assistant Secretary, was also in attendance. 

Letters of regret were presented from Messrs. John W. Davis, George 
Gray, Jackson H. Ralston and Oscar 8. Straus. 

The Secretary reported that Mr. Chandler P. Anderson and Mr. Elihu 
Root had telephoned their inability to be present because of official engage- 
ments. 

Upon motion Mr. David Jayne Hill was elected temporary chairman. 

The Secretary stated that, pursuant to the call for the meeting, its 
purpose was to consider what arrangements should be made for the publica- 
tion of the American Journal of International Law, the contract with the 
present publishers having expired on December 31, 1921. He laid before 
the Committee a letter of December 28, 1921 from the Oxford University 
Press, American Branch, the present publishers, stating their inability to 
renew the contract on the present terms and suggesting that the membership 
dues and subscription price be increased to $7.50 a year in order to provide 
sufficient income to meet the cost of publication. The Secretary further 
reported that upon receipt of this communication he had invited Messrs. 
Ginn and Company of Boston, to submit a proposal for publishing the 
Journal and had requested estimates for printing the Journal from the 
following printing houses: Byron S. Adams, Gibson Brothers, and Judd and 
Detweiler, of Washington, D.C.; The Condé Nast Press, of Greenwich, 
Conn.; The Industrial Printing Company, of Baltimore, Maryland; and 
The Rumford Press, of Concord, New Hampshire. He laid before the 
Committee a telegram from Messrs. Ginn and Company, stating that they 
had discontinued handling periodicals and he reported that no estimates 
had been received from Judd and Detweiler and the Industrial Printing 
Company. Estimates from Byron 8. Adams, the Condé Nast Press, Gibson 
Brothers and The Rumford Press were laid before the Committee, from 
which it appeared that the Society could publish the Journal at a printing 
cost of approximately $5000 per year. 
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After carefully considering the estimates and the additional expense 
which would be incurred by the Society acting as its own publisher, the 
Committee decided that it would not raise the dues and subscription fees in 
order to renew the publishing arrangement with the Oxford University 
Press, and adopted the following resolution: 


Resolved, That the Executive Committee, having received bids 
from Byron 8. Adams, The Condé Nast Press, Gibson Brothers and 
The Rumford Press for the printing of the American Journal of Inter- 
national Law, a Committee of three, consisting of the President, the 
Treasurer and the Editor-in-Chief, be and it is hereby appointed and 
authorized to enter into a contract for the printing of the Journal 
during the coming year with whichever of the foregoing firms whose 
terms seem to the committee most advantageous to the Society. 


The Assistant Secretary then stated that the additional work which will 
be thrown upon his office by reason of the taking over of the publication of 
the Journal by the Society would not require any additional funds for 
salaries, but he suggested that the resolution adopted by the Executive 
Committee on January 24, 1920 (Proceedings, p. 39), authorizing the Editor- 
in-Chief and Recording Secretary to employ a clerk to devote her full time 
to the work of the Society and Journal, be amended so as to authorize the 
employment of clerical assistance on partial time at proportionate rates. 
He stated that since the completion of the cumulative index there had not 
been sufficient work to keep a clerk employed on full time and that a clerk 


had accordingly been employed on half time at half rates. The Committee 
adopted the following resolution: 


Resolved, That the Editor-in-Chief and Recording Secretary be, 
and he is hereby, authorized to employ clerical assistance, including 
proofreading, at a rate of not to exceed one hundred dollars ($100) per 


month for full time, for sueh proportionate time as has been or shall be 
needed. 


The Assistant Secretary then reported that the new arrangement 
would also throw additional work upon the Treasurer’s office and that the 
Treasurer had requested authority to expend not exceeding two hundred 
dollars per annum. The Committee adopted the following resolution: 

Resolved, That the Executive Committee hereby authorizes the 

Treasurer to expend not to exceed two hundred dollars ($200) per 


annum additional for clerical assistance, if needed, to meet the increased 
work by reason of the publication of the Journal by the Society. 


The Assistant Secretary then reported that he had learned that the 
Washington News Exchange had on hand a supply of back numbers of the 
Journal and Proceedings amounting to twenty copies of the Journal, sixteen 
copies of the Supplement, and six copies of the Proceedings, which they have 
offered to the Society for thirty dollars, and he recommended that, in view 
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of the scarcity of back numbers, the Society purchase these copies. The 
Committee approved the recommendation and authorized their purchase at 
not to exceed the sum of thirty dollars. 

Whereupon, the Committee, at 11:15 o’clock a.m., adjourned. 


Davip JAYNE HILL, 
Temporary Chairman. 


James Brown Scort, 
Recording Secretary. 
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